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INTRODUCTION. 



" By whftt right does the State exist J By what right does 
any human organization coercively control the mil of indi- 
viduals f What is the ultimate basal prerogative on which 
govemmentis built?'' Thigproblemhas,uutUreceuttimes, occu- 
pied a very conspicuous place in modern political philosophy. 
It has not, indeed, attracted great attentdon for its own sake\ 
purely. Attempts to solve it have been made chiefly as an 
indispensable preliminary to the eolntiou of several closely 
related and thoroughly practical problems. " Which of two 
claimants for supreme authority, e. g., the pope and the 
emperor, has the truly valid title?" "Is there any right to 
overthrow an existing but unsatisfactory political order? and, 
if so, who p08sess€« that right?" " Has some particular class 
heretofore excluded from active participation in government 
a valid claim to be admitted to such participation ?"' It has 
been as an incident to the answering of questions lite these 
that men have attempted to find the ultimate political pre- 
rogative, rather than as su effort to meet the direct anarchic 
demand for the quo warranto of the state. Thus, the doctrine 
sf direct divine commission was given prominence by the 
medieval church as a necessary step in her struggle against 
emperors and kings for temporal ascendency. So, also, the 
doctrine that all political prerogative rests on an original com- 
pact, the violation of which justifies the pulling-down of kings, 
came tc the front in a later epoch as one of the church's chief 
weapons againet heretic rulers. Similarly, the efforts of new 
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cl&ssee of citizens to gaia a share in government kept tite 
question alive during the seventeenth and eighteenth centuriea, 
and also determined the character ot the generally accepted 
doctrine, securing that place for the contract theory. 

This problem, which has thus been of chief interest because 
of its relation to other problems, has once and only once, 
brought out extended discussion for its own sake; once, and 
only once, has its solution been undertaken with direct refer- 
ence to the defense of the state against anarchic tendencies. 
This was in the period immediately subsequent to the French 
Revolution, when the empirical excesses of those who con- 
trolled the practical application of Rousseau's theoriea, as well 
as the really anarchic character of the doctrine which makes 
all just government rest on the consent of the governed, 
rendered imperative an effort to rebuild the theory of the 
state on more secure fouadationH. Iq consequence, the next 
thirty years was extraordinarily prolific in theories aa to the 
ethical genesis of the state, some of them new, most of them 
old, all of them reactionary, tending toward the exaltation of 
the state and the belittling of the individual. 

But, while the problem here considered has in the past 
received ample attention either for its own sake or because of 
its bearing on related problems of supreme importance, in our 
own day the interest in the subject seems to have passed away. 
This fact, doiibtless, has a variety of causes; but it is chiefly 
due to thia,^that the practical occasions for insisting on a 
solution are fewer and less pressing thau in former epochs. 
We have, indeed, more theoretical anarchism, a more explicit 
denial of the rightfulness ot authority, than ever before. Still, 
this movement is too weak both in numbers and influence to 
threaten seriously the foundatione of the state. Further, the 
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related problems which have hitherto called for a justification 
of the state as a part of the process o£ their solation, absorb 
much less attentioa in our day than formerly. Kevolntion, as 
a method of improving matters, has largely given place to 
reform. So, alfio, among the Western nations there are no 
longer any considerable conflicts between rival claimants for 
authority i and there is no general interest in the various 
efforts to extend political power to new classes of citizens. 
But, if the question no longer commands general attention, it 
has not yet lost its purely scientific interest. This could be 
true only if there were general concurrence in some particular 
solution. But such is far from being the case. On one thing, 
indeed, there is quite iiniversftl agreement. Almost everyone 
fitted to judge rejects the contract theory of the eighteenth 
century. But, beyond this, there in still chaos. The doctrine 
of divine right still has a large following. The theory that 
" might makes right " satisfies a large class. The right of 
self-preservation is accepted by many as the basal prerogative. 
Very common in America is the theory that the ultimate pre- 
rogative belongs to the people or the nation. And stiU others 
might be mentioned. It is evident, therefore, that the problem 
has still academic interest, for it is still unsettled. In this 
paper the task of finding the satisfactory solution is again 
undertaken. With what success the reader must judge. 

In form, the essay divides into three parts. In the First, 
after a chapter of definitions, the reality of the problem will be 
maintained, and its exact nature defined. In Part Second, 
previous theories will be reviewed and their defects pointed 
out. In Part Third, the writer's own theory will be explained 
and defended. 
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CHAPTER I. 



PBELIMNARY DEFINITIONS. 

1. The Person. — The central conception with which aU 
ethical, political, and social philosophy is concerned ia the 

person. Every good which forms the paiticolar end at any 
special human association, the larger good which forms the 
end of the state, the absolute good, with reference to which 
the total moral order of the world is determined, — all these 
have no significance save as the good of persons. To be a 
person, then, is, for one thing, to be a definite and permanent 
center of possible satis factiona. Especially ia it to be a subject 
of one highest sort of satisfaction, viz., satisfaction in the con 
templation of moral excellence in others and in the realization 
of moral excellence in one's self. Again, a person is a definite 
and permanent center of spontaneity, a. fountain of absolute 
origination. Further, this fountain of spontaneity is free and 
rational, i. e., is setf-deteitiiined and self -determined utith ref- 
erence to ideas, mere mental conceptions of the possible con- 
sequences of action. Most significant of aU, this definite and 
permanent center of spontaneity is capable of such rational 
self-determination with reference to one special kind of ideas, 
viz., moral ideas, and recognizes such ideas as addressing to 
itself an indisputable imperative. Of course all this ia in 
definition of the concrete individual person. Other true per- 
son there is none. Combinations of persona may attain to a 
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kind of persooality, a kind of will, reason, judgment, etc.; 
but each combinations offer onl^ analogies to the true person. 
Each is only a "sort of person." 

2. The Community. — But person is not a. purely singular 
concept, it is a class name. There exist persons. These per- 
sons live in groups. Such a group we call a community. 
While in lesser groups such as the club, the literary associa- 
tion, the church, men seek to attain some single specific object 
as social pleasure, or literary culture, or religious good; in the 
conmiunity they simply live. The word community, therefore 
ia properly used to designate the general class to which the 
family, the village, the tribe, the people (Gennan Nation) be- 
long. Communitiea may be largely accidental ia their nat- 
ure, or mainly artificial; or, aa moat usual, historical, i. e., 
having a common past, and, so, usually community of origin, 
language, literature, social and moral ideas, etc. 

3. Society. — The general totality of relations embodied 
in any community is the conception which in this essay will be 
designated by the word society. In this sense society is the 
abstract correlate of eommnnity, i.e., the abstraction which is 
actualized or incarnated in a community. Society in this general 
sense is not a free product. It comes into being with the mere 
juxtaposition of men in time and space. Let two men, who 
speak different languages and come from opposite quarters of 
the globe, meet on an otherwise uninhabited island, and 
at once society comes into existence; for at once necessary 
relations, necessary rights and obligations, necessary duties, 
etc., come into existence. 

4 Rights. — The simplest reflection on the fact of men 
Uving in commonitiea, makes it evident that there is no possi- 
bility of realizing personal freedom, and the destiny which is 
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■conditioned by this freedom, except ttrough the recognition by 
persons in general of the possession by each of ysiiA claims to 
have regulated with reference to himself the conduct of other 
persona. The necessity of Buch recognition grows out of the 
fact that only bo is it made " possible for a man to be freely 
■determined by the idea of a possible satisfaction to himself, 
instead of being driven this way and that by external forces," 
and so made possible to "' give reality to the capacity called 
will." {Green PhU. Works, Vol. II., p. 338.) Such a claim 
helonging to one person, to have regulated with reference to 
himself, the conduct of other persons in some one or more 
particnlara is a right. 

Throughout this paper the word right, when used without 
any qualifying term, means simply a moral right, i. e., a right 
which needs neither formal nor informal recognition by men 
to give it rational validity. These rights are claims of the in- 
dividual upon his fellows which ought to be enforced, even if 
they are not. If I propose to call special attention to the 
antithesis of such rights to those rights which have the sanc- 
tion of the state, I shall call them natural rights, signifying 
that they derive their validity not from human enactment but 
from the very nature of men and circumstances. 

In defining a right as a valid claim inhering in one person 
to have regulated with reference to himself the conduct of 
other persons in general, we already imply the existence of a 
correlative obligation. The obligation is the moral (or legal) 
imperative resting on the "other persons in general," thus to 
regulate their conduct with reference to the peraon in whom 
the right inheres. 

5. FBEE0GATIVE9. — Closely allied to the right, even in 
«ome aspects merely a particular sort of right, is the concept 
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prerogative. A prerogative is a valid olaim belongiag to one 
person to be the agent who regolates the conduct of other 
perBons. It is, thereFore, distinguished from a right in that 
the latter is merely a claim to have the conduct of other per- 
sons regulated in the given case. These two may be further 
diatingnished as to their ends. A right is a claim, having self 
as its object; since it is a valid claim belonging to one person 
to have the conduct of other persons regulated with reference 
to the interest of the first person. Rights, strictly speaking, 
must be personal, private. Of prerogatives, on the other hand, 
this may or may not be true. Some prerogatives have self as 
their end, e. g., the right of redress. Others aim to secure the 
good of the person on whom the authority is exercised, e. g., 
the parental prerogative. Others still have as their end a gen- 
eral, social good. Prerogatives, therefore, need to be distingu- 
iahed as to their nature. We would divide them into at least 
two classes; viz., the Private, Personal, or Egoistic Prerogatives 
and the General, or Altruistic Prerogatives, 

To every perfect prerogative, as to every perfect right, 
there is, abstractly considered, an exactly corresponding obli- 
gation. If one possesses a valid claim to regulate the conduct 
of other persons, those other persons are in duty bound to sub- 
mit to such regulation, and persons in general are bound not 
to interfere. 

In this essay the word prerogative 
standing without an attributive, will m 
or natural prerogative. Further, ij 
usage, right will frequently be used a 
will sometimes be better to say "the parent has a right to con- 
trol his children." than '■' the parent has a prerogative to control 
his children,'' though the latter would be more strictly accurate. 



), like the word right, when 
ean a rational, or moral, 
a accord with common 
s its synonym. Thus it 
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There seems to be a dispoaitioQ in some quarters to object 
to both right and duty in snch oases as the last, to declare that the 
exercise of parental control should be called, not a right, but a 
duty. Some even go so far as to argue that we ought to elim- 
inate the word right from the moral realm, and substitute 
the word duty. As a mere prtictical suggestion, i. e., as a 
means of making men leas selfish, more altroistio, more dis- 
posed to live in accord with the precepts of Christianity, this 
suggestion may have value. But it will not answer for phil- 
osophy, since ]>hilosophy can never afford to relinquish a term 
■when this stands for a reidly existent idea. As a matter of fact 
the conceptions of a duty and a right are clearly distingnish- 
able, though never separable. If one has a duty, i. e., is 
morally bound to pursue a certain course, he must on that very 
account have a right to pursue that course; that is, he must 
have a claim on a mora! universe not to hinder him in the per- 
formance of that duty; for only on that condition is such per- 
formance possible. To say that it is the duty of the parent to 
control his children, is therefore, to say that he has a right, a 
prerogative, to control his children. 

6. The Absoldte Jdeai Okdkk. Jus NatuTis. — In 
this discussion we have already had frequent occasion to 
allude, by implication at least, to a system or order of right 
which embraces and harmonizes all particular rights. That 
order we must now consider. And we remark in the iirst place, 
tiat this order is called absolute, not as being relative to noth- 
ing, bat as not being relative to the opinion or iitill of any think- 
ing subject. It is "the absolute order supposed to be inde- 
pendent of the human will " which "has, ever since the earliest 
days of philosophizing, been denominated the law of nature " 
(Pulszky, Theory of Law and Civil Society, p. 78). It is that. 
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syBtem of principles which, taking into acconnt everyone of the 
nnmberleBs facta that condition a given epoch, ought to be 
enforced, though it never is. It is therefore a right which can 
be known perfectly only to an absolute intelligence. It is of 
conrse a pore abstraction, yet none the less real and of supreme 
importance. It is metaphysically, as well as to the thought of 
men in general, the immediate basis of all positive ./ '(s. Posi- 
tive j«s as expressed in the enactments of the state has real, i. e., 
moral, rational validity, because, and in so far as, it embodiee the 
absolute jus. 

There has developed in our day a very general dis- 
position to deny the existence of the absolute jural order, the 
jtia naturiv. In this direction one might multiply citations to 
an indefinite extent. Here are two or three. "There is no 
other law than positive." (Stahl, Philoaophie dea Rechla, Y6L 
II, Parti, p. 221). "If natural law is not posifiwe, then it is not 
law." (BluntschlL StaatswoertiD'buch Art. Rechtephiloso- 
phie). " There is no law [iiecftt] from nature; law exists only 
throngh institution." (Lasson, Rechtsphilosophie, p. 27). 
But it is impossible to suppose that this is anything more than ■ 
s quarrel about words. "No one coidd seriously maintain 
that the system of rights and obligations, as it is anywhere 
enforced by law,^ thej'ws or Recht of any nation — is all that 
it ought to be." "There is a system of rights and obligations 
which should be maintained by law, whether it is so or not, and ' 
which may properly be called natural," ( Green Phil. Works ' 
Vol n, p. 339). 

In the case of the writers quoted above as denying the exia- ■ 
tence of jus naiurcr, only a little effort is necessary to show 
that their opposition is really directed against the name rather 
than the thing. Thus Stahl goes on to say, " What lies at the 
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bottom of this concept 'Datural law' are the thoughts and pre- 
cepts of God's world -order— the ideals of right; bat these, as 
we have seen, have neither the empirical determinateneas nor 
the binding force of law. They are fondamental principles 
fletenninaiive of the proper construction of a social order not 
already valid laws of that social order." So Bluntschli says in 
a note to Book IV, chap. 9, of the Theory of the State, "Cer- 
tainly the free will of man is able to affect and alter in many 
ways what is right and just, but the greatest part of this has 
been fixed from everlasting by the order of the world and the 
nature of men and circumstances, and is altogether independ- 
ent of the will of man. Most right is not invented but dis- 
covered, found not formed." In like manner Laason brings 
back under the name of the just [Das Gerechte^ what he rejects 
as natural law [Natiiryecht~\. " Set over against i?ec/if is the 
Just, which is deduced directly from universal nature, from 
the pure expression of reason, and from the historical process. 
The Just forms the ideal standard for Recht, a standard to 
which it never fully attains," p. 231. ' 

' Neither Bltintachli nor Lasson are perfectly consistent in 
using Becht as meaning exclusively positive Recht Thus the 
former, when speaking' of the revolution, sdjs, "In m^ny ciiaes the 
his/her suppressed Recht of the nation through the revolution 
attains to its existence and to its development, and rends 
asunder the unworthy, artificial bands with which the form- 
ulated, hintorioal, legal Recht has chained the life of the peo- 
ple." (Politik, p. 207). Similiirly, from Lasson, "Positive Recht 
is a high good, but not the highest. Over against its formal 
determinateness, and poasesaed of higher mutual Recht, stands 
another, viz., the requirements of equity." (Rechtsphilosophie, 
p. 301). But, of course, if there is no other Recht but positive, 
then it ia improper to talk about a •'higher,suppreased Recht" 
or a "higher material Becht." Plainly this antithesis of "legal" 
ancl "suppressed." ot "positive" and " material" Recht, is the same 
old antithesis of positive and natural Recht in another dress. 
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Some writers as Blunteehli who have affirmed the existence 
of this absolute right have denied that it has reality in direct 
contradiction to the eighteenth century doctrine that it is the 
only real right. Evidently the controversy again is wholly 
about words. If reality is so defined as to be equivalent to 
" enforced by the state," then of coarse the absolute order of 
riffht is not real; and of conrae the revolationarj- writers never 
called it real in atty such sense. Bnt, if we mean by real that 
which exists of absolute necessity, which exists independently 
of the consent of any will, which cannot even be conceived as 
non-existing, we surely need not hesitate to declare that the 
absolute jural order possesses in the highest degree the marks 
of reality. 

But possibly this controversy as to which has traest real- 
ity, absolute jHa or positive jus, means rather which is most 
truly binding in any given time and place. To this question, 
again, the answer must be determined according to our tmder- 
Btandlng of the quefrtion. Is the absolute right binding on the 
judge as a judge ? Of course not. As a judge he is the organ 
of a definite organization, the state, and the system of right he 
must as a judge apply, is the will of the state as expressed in 
positive law. Is natural law binding on the legislator as such ? 
Of coarse not. He too is an organ of the state; and, although 
he moves more freely than the judge, his freedom is within 
definite limits fixed by the will of the state as embodied in the 
fundamental positive law. Is natural law binding on the state 
as such ? Certainly it is ; for it is the very office of the state to 
be the organ of the absolute jural order — only as performing 
this function, can its existence by any possibUity be justified. 
Finally, is natural Jus binding on man as manf Again we 
must answer, yes. Each person is indeed a subject of a con- 



ChAJ. I.] ■ PREIIMINABT DEyiNITIONS. 15 

Crete state, and no Daturally bound to obey its law; but lie is in 
a stUl higher sense a subject of the kingdom of right or the kiog- 
dom of God, and must recognize allegiance to the latter 
as supremely anthoritative, which i^ simply saying that he 
must obey conscience and God rather than man. " But " it 
is objected, " does not this make the actual jural order a 
prey to the attacks of every half-craaed fanatic, as in the 
French Revolution, or in our own struggles against slavery 
and kindred evils ?" Yes and no. Yes, just us does every 
theory of morals in that it asserts the supremacy of right. 
But no, if it is meant that there is something peculiar to the 
concept natural jiia which leads in an especial sense to anarch- 
ism. The trouble with the revolutionary fanatic is not that he 
asserts the supremacy of the absolute order, but that he fails 
to apprehend the nature of that order. In the lirHt place, he 
thinks of it as a mere aggregate of uui'elated and hence uq- 
limited rights. To him the affirmation that he has a natural 
right to anything means that his claim is not relative to, or 
. limited by, any other claim in the universe. But as we have 
seen jus natura is in truth a great, rational, organic whole. 
Each right or principle is relative to every other and subordin- 
ate to the whole. In that order or system of rights, no ooe is 
more vital than the right to have maintained a positive object- 
ive order through which the absolute order may be at least 
partially actualized. Particular rights of lesser degree must 
be so interpreted as to consist with the realization of this em- 
pirically most indispensable right. To it, they must in case of 
necessity give place. Thus it is conceivable that the right to 
poiBue happiness, the right to personal freedom, the right to 
freedom of faith, even the right to life itself, might justly have 
to yield to some higher right oi to the general right. Bat 
this is not in spite of jus naturae, but through jus natura; 
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i. e., this very exception to the nsual order must be justifiable in 
so far BB, and because itself a part of the absolnte jural order. 
In the second place the revolutionary fanatic errs in prac- 
tically treating the natural jural order as absolute not only in 
the sense of being independent of mere will, but also in the 
Bnse of being independent of al! conditioning circumstances, 
r at least of present conditioning circum stances. But this is 
wholly contrary even to the best eighteenth -century definitions 
of jiia nattirce. For it is the very essence of jtts naturm to be 
that right which is " determined by the nature of men and cir- 
oumstances." On that theory the right of to-day is not deter- 
nained by that of yesterday, nor by that of to-morrow. But at 
each moment, under the conditions constituted by that one set 
of oircumstances, there is a single definite order which is abso- 
lutely and from eternity the right for that moment. The 
atjsolute jural order, thus understood, gives no handle to 
fanaticism; ia, on the contrary, the very best antidote for that 
form of madness. 

After what has already been remarked, it goes without say- 
ing that the absolute jural order is the place where we must 
look to discover the basal prerogative on which the state rests. ■ 
Lasson's assertion that " In order to create Kecht men must 
have gained the authority therefor through Mecht," is a mean- 
ingless parados, unless we suppose the author to be wavering 
between his own definition of Recht, as the law enforced by the 
courts, and the not uncommon use of the term as equivalent to 
Naturrecht. The true statement of the case must be that "from 
natural jus, man obtained the authority to create positive jus, 
from the absolute order the authority to create a positive 
order." ' 

1, iso Bluntsehli, juatit'jing' the people or the ruler in certain 
cases of a violent overturning of the established order, says " Both 
appeal to tJte law of nature and reason which furnisliea the found- 
ation Hnd limits of historical, formulated law." (Politik p. 31.) 
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7. Jural Ideals,— In the preceding diacuasioQ we have 
ignored the possibility of controversy as to the true absolute 
jural order. We have ignored, indeed, all question as to the 
knowableness of that order. We have defined that order, not 
as something written on the heart of man, or given in reason, 
or deducible from the nature of things, or revealed in the 
mutual adjustments of the world, but simply as that right 
which IB determined by the very nature and mutual relations 
of things. But of course the jural order in which we are in- 
terested, the jural order which has significance for actnal 
society, muet be some particular version or ideal of the abso- 
lute order. Here is forced upon us the fact of varying ideals. 
Even here, however, it is not necessary to consider the origin 
of these ideals. The endless controversies as to how men gain 
the ideas they have as to what is right and what wrong need 
not delay us. The plain fact is that they have ideals — from 
what source matters not^tbe supremacy of which they are- 
constrained to recognize, unless they denj' the reality of the- 
moral imperative. Among these ideals we distinguish three- 
of more or less importance to our purpose; (a) the absolute 
jural ideal; (b) the indwidual jural ideal, and (c) the common 
or prevailing jujal ideal. By the absolute jural ideal is- 
meant that conception of the absolute jural order which would 
exactly correspond to the thing itself — the conception sap- 
posed to be present in the mind of the Absolute. As here the^ 
conception and the reality, — the jural ideal and the jural 
order,— must be supposed to have perfect correspondence, we 
shall in future use the phrases interchangeably. 

What is meant by individual and common ideals is suf- 
ficiently evident without definition. We are chiefly interested 
in the consideration of their relative authority. First, as far 
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as the individual is concerned, it goes withont saying that hia 
own version ought to have final authority in all cases where it 
imposes upon him aa obligation not imposed or even denied 
by the common ideal. This is merely aiKrming the supremacy 
of conscience. Doubtless one of the highest obligations con- 
tained in the purely individualistic ideal is that the individual 
should in most things submit to the prevailing ideal. But, if 
in any particular case the common ideal is not a part of the 
individual's ideal, — if theindividual believes himself called npon 
to violate the common ideal, — then, of course, he has no choice 
in the matter. He cannot morally act otherwise. To deny 
this is to deny the reality of the ethical imperative, to destroy 
all morality. 

This inevitable discrepancy among ideals compels us to 
reconsider the account of rights given above (p. 10 ). There 
it was assamed that a right must be of -such a nature aa to 
have an exactly correlated obligation. This is doubtless trne in 
the absolute jural order or ideal. But in actual society all the 
natural rights in which we can have any considerable interest, 
are nothing more than alleged or supposed natural rights. 
Sometimes, doubtless, there exist behind these, real or absolute 
natural rights; and each to himself can morally justify his sup- 
posed rights only by believing them to be identical with the 
real, absolute rights. The concept of absolute rights is, there- 
fore, metaphysically indispensable. But these absolute natural 
rights are not the natiiral rights which we can hope to actual- 
ize. In practice we can deal only with conctptions of rights, 
supposed rights, ideal rights. Among these, plainly, there 
can be no exact correlation of rights and obligations. On the 
contrary, conflict of rights is not only possible but also inevit- 
able. Tor, of course, it is the duty, and so the right of each 
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to do that which is to him duty, however it may appear to 

otherB. Bat it is also the duty aad right of those others to do 
what appears to them duty, even if that involves compelling the 
first person to do what he lookfi on as wrong. "But," p^haps 
the objector wiil say, " have we in such a cbsb any queation 
of rightuT' Certainly we have, and especially ia involved that 
class of rights which were earlier designated as |jrerogatives. 
Men will persist in saying that, in the case just supposed, the 
first person had a right to do hie duty, and that the other 
persons had the prerogative of compelling him to do something 
else. In making such a declaration, we evidently do not mean 
to attribute to either party a right in the same seose that abso- 
lute rights exist, i. e.. a right with an exactly correlated obliga- 
tion; nor on the other hand, are we merely tantologically 
affirming the existence of a duty. Even under the conditions 
of conflicting subjective ideals, asserting that the community 
has a certain duty, is a. different thing from asserting that it 
has a certain prerogative. The former is an answer to the 
question, "Why should that certain thing be done?" The 
second is an answer to the (jnestion, "By what warrant can it be 
done ? " This, I conceive, is the true key to the proper descrip- 
tion of a prerogative under the actual condition of conflicting 
jural ideals, i. e., under those conditions, a rational or natural 
prerogative is a claim to ,:ontrol the action of others having bo 
much of foundation, — how much that is we need not here 
diBousH — that the person exercising it can plead it as adequate 
learrantfor his action before the bar of reason, before the bar 
of the Absolute Judge. Yet the one or many who oppose his 
claim may have an equally valid prerogative; may also be able 
to stand and answer the ethical ijuo ivaTranto; and out of the 
mutual conflict may come the true absolute right which it 
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is the will <if the Master of All eliall in the end prevail. 

In the foregoing disciisaion we have asserted the supremacy 
for the individual oE his own ideal. The case for the com- 
munity is not materially different. The community — the 
dominating elements in the community — are, of course, ethic- 
ally bound to enforce their own ideal. If the official, the 
particular person acting as the organ of the community, can 
not conscientiously do so, he must give place f o those who can, 

8. The Gekeeal WjLL.^Frora the conception of an ideal 
which receives general acceptance in a community, we easily 
pasa to that of a General Will. By some writers these two 
concepts are scarcely diatinguiabed. The genera] will is defined 
as the common ideal, public opinion, that version of the jural 
order which moat members of the community think ought to 
prevail. Some go a step further, and add "to the concept 
another element — desire. The general will, according to this 
putting of the case, " is a common desire for certain ends to 
which the observance of law or established usage contributes," 
''fi sense of possessing common interests, a desire for common 
oftjecte on the part of the people." (GreenPhil. Works, vol. 
II, p. 402. ) This is better material for a general will than 
mere opinion, but it is elill too weak. As I understand it, the 
general will is that version of the absolute ideal to realize which 
is the more or less definite, conscious jjwrpo.ie of the mass of 
persons who make up a community. This purpose is com- 
monly latent. It usually realizes itself only when called out 
by some Hagrant violation of the common ideal. Even then, 
it may be defeated by the accidents of cirourastanee; or it may 
be overridden by the physical force of an iinscrupuloua 
soldiery. But, in the long mn, it must prevail; for, in the 
long rut, the common pnrpose -will have at its command the 
overwhelming physical fotoe ot the community. 
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If some err in makiog the general will mere public opinion, 
others fall into the opposite and much more serious fault of 
treating the general will as if it were a literal will, a faculty 
of willing, a capacity of being determined in accord with, an 
idea of self-satisfaction. But, of course, a general will, in any 
snch sense, can no more exist than a general stomach. The 
general will is nothing more than that purpose which is prac- 
tically universal among the individual human persons who 
make up a given community. 

1). The State. — We have now passed in review the chief 
concepts which are fundamental in political philosophy. We 
have remarked on the central position of the person, and on 
the nature and importance of personal rights. We ha^e 
asserted the reality of an absolute, imperative, jural order. 
We have seen that thi.s order can present itself to society only 
in the form of a particular ideal of right. We have seen, also, 
that the version of the ideal which most interests us, as alone 
being capable of realization, is, in the long mn, that Tersion 
which manifests itself as the general will, — a something which 
it is the common purpose of the community to enforce. We 
must now consider that instrumentality through which this 
actualization of the general will is made possible, viz. : The 
State. By a state we mean a community within the limitH 
of which a particular version of the jural order is coeroively 
maintained through the instrumentality of persona more or 
less determinately set apart for that end-' Commenting on 

1 The occupation of a definite portion of the earth's surface 
has been purposely omitted from the definition of the state. For 
this fact about the ordinary state is a mere accident of a civilization 
which has passed the nomadic stage. A wandering horde is for 
the purposes of this essay a state. It, of course, may be a veryim- 
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this, we note that there ia always a particular version ot Uie 
jnral order which is made binding. There is always a positive 
jug, — the Rechf of recent German writers, ^a jus impregnated 
with will, a jus marked with the special stamp of the state. 
This jua need not esist in the form of positive enactments, 
thongh it nsually does. It may be mere cnstomary law. Bot 
it can not be mere custom ; for it is not positive law save in so 
far as m.en understand that some more or les3 deilnite set of 
persons purpose to secure obedience to it, even, when necessary, 
throngh physical coercion. So Lasson, '■ Under Recht we 
understand the conception of tha'w prescriptions concerning 
the eondnct of men which, in an extensive hnman community, 
are universally recognized and valid, and in this sense that, 
first, in case of donbt there is a place from which proceeds an 
at-all-times binding decision as to what is valid as Ht'rhf, and 
that, secondly, over against the resisting will thereisacertoiw/j 
effective power to compel obedience to the prescription." 

Again, the above definition aflSrms the necessity of certain 
[ more or leas definitely appointed to the task of 
recognized Jus. " If there is to be a state, there 
mnst also be a magistracy" (Lasson). But from this it is 
not to be understood that we deny the name state to a com- 
munity wherein there are no persons continually and exclu- 
sively devoted to the magisterial ta.sk. It is conceivable that 
in some very primitive community there may be no magis- 
tracy other than a purely extemporaneous one; that, when a 

perfectly developed state; but, so long iis some particular version 
□f the jural order is set up as binding on all, and some particular 
persons habitually enforce that version ontbe community at targe, 
we have a state that needs to be justilied quite as truly aa one in 
the highest stage of evolution. 
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■violation of the ouatomary or eatabliahed law of the com- 
mTmity occurs, the community in general rise up to punish the 
offender. But thia must be distinguished from the case of 
mere spontaneous justice. In order that the community in 
general should constitute a magistracy, this procedure of rising 
to put down offenders on occasiou must be habitual, aad hence 
anticipated. Doubtless, also, iu the case supposed the 
habitnally extemporized magistracy would have a considerable 
degree of costomary organization. The elders of the com- 
munity would commonly take the lead, and among them some 
few persons would be most prominent. But, if the state of 
things is such that no public authority exists, that the social 
order is maintained only through the effort of each one to 
maintain his own right, if fist- right only prevails, then we can 
not by the utmost stretch of language be said to have any 
state. 

But, again, it should be emphasized that, beside a special ■ 
version of the jural ideal which has received the stamp of the 
state, beside the magistracy to determine, proclaim, and en- 
force this authorized version, there is implied in all this a 
fundamental political order in accord with which the empirical 
magistracy exists. This governmental frame -work is not 
merely constitutional law as defined in written docaments, or 
even constitutional law under the definition of Dicey as some- 
thing enforced by the courts. Often its most important con- 
stituents are mere matters of usage, indelibly written iu the 
habits, traditions, and instincts of a people. But, whether 
written, or embedded in judicial decisions, ormerely customary, 
a constitution must always be present. Witliout a constitution 
th^e ia no state. It is in this fundamental structure of the 
Btate that we approach most nearly to the very thing itself. 



24 PBEPARATION OF THE PBOB]^M. [PaBT L 

This is the state's scheme of organization, its skeleton, its 
ground-plan, its body. Yet even this is not the state. For 
the state is not the plan of organization, but the commnnity 
organized in accord with that plan. In like manner the state 
is not the magistracy, though without a magistracy there is no 
state; and the state is not positive law, though without positive 
law there is no state. But the state is tiie community, per- 
manently organized in accord with a definite, partly free and 
partly natural, order, and which in accord with that plan of 
organization possesses agents to determine, proclaim, and 
enforce the communally valid, authorized version of the jural 

m 

ideal. 



CHAPTER II. 



THE REALITY OF THE PEOBLEM. 



''By wliat right does the 



e exist and e 



I restraint 



I exercise i 

over the individual will ? " That this question is a legitimate 
one, that it calls attention to a real difficulty created by the 
very existenee of the state, — this at iirst sight seems too evi- 
dent to need argument. But when this question is brought 
into relation with much of current pohtical philosophy, it 
seems to be so entirely alien to the tone of that philosophy, it 
so evidently implies, with reference to the nature and relations 
of the individual and the state, doctrines which are seemingly 
rejected in that phOosophy, that it becomes necessary to jus- 
tify the very asking of the question, to show that the implica- 
tions contained therein, when properly understood, are al- 
together undeniable. To do this will be our task in the pres- 
ent chapter. What then are the doctrines necessarily implied 
in the asking of the above question, " By what right does the 
state exercise restraint over the individual will ? " and have 
the doctrines, thus necessarily implied, become untenable? A 
consideration of the above question will bring out two princi- 
pal implications. Mrnt, the continued existence of the state 
depends on the free and ao responsible action of human beings, 
and, therefore, for the existence of the state men may properly 
be called to account. Secondly, under the absolute jural order, 
the right of the individual to free self-determination is so evi- 
dently original, primordial, essential, that every act limiting 
that right demands special justification. 
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1. These propositions we will consider in order. First, 
then, the existence of the state depends on the free and respon- 
sible action of men, and, therefore, for its esistence they may 
properly be called to account. This proposition, it is scarcely 
necessary to remark, is entirely out of harmony with much that 
is said in current political philosophy, provided the latter be 
tmderstood literally. Thus we read, " As soon as man lived, 
he lived as a human being, he lived in commnnities, and there- 
fore politically [i. e. in the political state]." ," The- state is 
old^r than man. The stale Jiral begets indirkluals, without it 
they would not be."' "The state in its general nature is the 
organization of a human comioumty developing itself in accord 
with natural necessity [Naturnothwendigkeit] etc" " The 
state does not come into existence through the will of men, nor 
does it cojitinue to e^ist throtigh tfie will of men." These 
passages are all taken from Lassou's RechtspMosophie, but 
they are fairly representative of a method of expression increas- 
ingly common in political philosophy. 

Now, plainly, if such statements are literally true, there is 
no room for our (|uestion, " By what right doe.3 the state eiisL" 
Men can not be called to account for the origination, the con- 
tinuance, or the conduct of the state, if they are not responsi- 
ble for any of these. But, without doubt, such a literal inter- 
pretation of passages like those quoted above would be an 
injustice to the author mentioned as well as to other contem- 
poraneous writers. The fact is, we are dealing with the meta- 
phorical and. to say the least, hyperbolic eipresaion of the 
natural reaction against the tendency of eighteenth -century 
pohtical philosophy to exaggerate the artificial element in 
aocial arrangements and, in general, the freedom and ralion- 
alily of human beings, to the n^lect of those coostitnentB of 
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^^1 every Bocial order whioh have developed through the UDoon- 

^^H scious working out of the uafree elemeiitB in man's nature, — 

^^H his instincts aad appetencies. It would not, perhaps, be diifi- 

^^H cnlt to make a plaueibte oase for the thesis that our own age 

^^H has gone to an opposite and no leas false OKtreme, — -has prac- 

^^H tically eliminated human freedom, and made the evolution of 

^^H the state substantially the same as that of a plant, the whole 

^^1 future of which is implicitly contaitied in the seed germ and 

^^H needs only the proper external conditions to secure its realiza- 

^^B tioD. But it would doubtless be juster to treat the exaggera- 

^^H tion as principally rhetorical. As far as Laason is concerned, 

^^H a single further quotation would perhaps be adequate to prove 

^^H the correctness of this method of interpreting the expressioa 

^^1 cited above. Thus he says (p. 297), "Although the state is 

^^H from nature — still it would be the greatest en'or to represent 

^^H the human state as analogous to the bo- called animal states. 

^^H The latter exist altogether independently of a free will and 

^^H determination-, but the human state, although according to its 

^^H being given in nature, ie yet established thrcmgk thoae wills 

^^H whose inner nature it mirrors, and is erected as the free ol>jei:t 
^^^ " of their activity." 

But to put the matter beyond question, let ua examine the 
various concepts under which the state seems to be set up as 
an entity independent of man. Three of these are more or 
lees clearly distinguishable in current thinking. First, it 
appears to be taught by some that political organization is a 
loyicnlly inseparable function of human communities, that 
the state is a metaphysically necessary social entity, — a com- 
plex of co-ordinated and sub-ordinated relations brought into 
being by the mere fact of the mutual relations of men in society 
and in no sense dependent on their free activity. Secondly,. 
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it may be asserted th.at the state is a natural organism, 
and so of course neither free nor responsible. Thirdly, some 
seem to teach that the state is a true person, having a real 
perBOnahty other than, and independent of, that of the individ- 
nals composing it. 

(o) Let ns consider the first. The state is a social 
entity necessarily brought into being when men are found in 
communities. According to this theory, if a dozen men from 
as many different communities were simultaneously wracked 
on a hitherto uninhabited island outside any existing jiolitical 
jurisdiction, the moment they came into relation with one 
another a state would exist without any need of action on their 
part. If one of them, coming to think of the matter, should 
say, "Let us form a state," he would be talking nonsense; 
for already a state was in existence, and he could not help its 
existing if he desired to do so. Now, it seems hardly necessary 
to say with reference to all 8uch statements as these, that any 
person making them must have in mind some especial defini- 
tion of the state which practically identifies it with society in 
general. (Cf. Janet, Art. Polit Sci. Lalor'a Cycl.) For surely 
the above statement can not be admitted as true of the real 
state, — of the state according to any accepted definition. Un- 
doubtedly the mere juxtaposition of men in time and space 
does bring into existence a complex of reciprocal functions and 
relations, of rights and obligations, and that by the strictest 
metaphysical necessity. Men can no more hinder this by their 
free choice than they can make two and two equal five by an 
act of will. Further, it is undoubtedly true that one of the 
rights thus brought into existence is the prerogative of govern- 
ment, othervrise we should have to deny the existence of that 
prerogative; since, as haa often been shown, political preroga- 
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tive cau never come into esistenee by the free choice of mea. 
But, that the totality thus brought into existence by the mer& 
juxtaposition of men ia not a true state, is sufficiently evident 
from the characterization of the state universally prevalent 
even among those writers whose opinions, or at least whose 
expressions, are here criticized. Thus Lasson, "A human com- 
munity JcA.icft jjossesspa fin organized kigheat uuihority us Um 
mtpreme source of all r.ompuhion ia called a state." (Rechts- 
phUosophie, p. 383). " Wherever there is a state, there is also 
a magistracy, a man or several men who in the last resort 
exorciseaathority, but always in the name of the state."' (Ibid., 
p. 302). But of coarse the more juxtaposition of men in time 
and space does not bring iuto existence a magistracy; it there- 
fore does not bring into existence a state. 

(b) We have thns disposed of that method of lifting the 
state above human freedom, oE relieving men of responsibility 
for its existence and maiutenaaoa, which repreaents it as an 
abstract entity brought into existence by strict metapbysioal 
necessity when meu find themseivea in the merest space rela- 
tions to each other. What now shall be said for that method 
of reaching the same result which declares the state to be a 
natural organism, and so neither itself fi-ee or responsible, nor 
admitting the freedom or responsibility of men. Here, again, 
wo are dealing merely with excess in the use of figures which 
properly employed are of great vaiao. Organism is an almost 
indispensable concept in social philosophy: yet it is frequently 
used in such fashion as to be simply ridiculous, and that, too, 
in spite of vigorous protests from some who are most fully 
identified with the modern school of thinkers.' Much an 

1 tSee Koseher's Political Ei^onomy, lutroiluct, Ch. I, Sect. I'i 
Nottg 
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extreme and nnwarranted use of the word organism ia that 
which applies it to the state in such a sense as to place the . 
state outside human freedom. 

But to Battle the question thoroughly let us try to realize 
just what an organism is. This is best done by putting this 
concept in contrast with two other closely related concepts, viz. ; 
the mechanism and the organization. In the first place, these 
three all belong to one genus. They all are functional wholes, 
i. e., they consist of different parts performing different func- 
tions, all of which parts are co-ordinated and sub-ordinated to 
the accomplishment of a common corporate end. Such is 
their common element; their differencea are not far to seek. 
A mechanism is a functional totality, the construction, regula- 
tion, and energizing of which ia from without. In both the 
organism and the organization, on the other hand, the original 
co-ordination and sub- ordination of parts, their subsequent 
maintenance and regulation, the energy that conditions their 
activity, — all these are from wUhiii. But, while they have in 
common this element which we may call self-determination, the 
two are shai-ply contrasted in that the organism is self-deter- 
mined in accord with the law oE its being which it blindly and 
of necessity obeys, while the organization is self-determined, 
freelfi and consciously, with reference to ends rationally con- 
templated and pursued. In brief, the mechanism is a func 
tional totality rationally but objectively determined; the organ- 
ism is a functional totality rationally, bid unconsciovuly and 
of necessity self-determined: the organization is a functional 
totality which is rationally, consciously, and freely self-deter- 
mined- 

Now, in the light of these definitions, is there any propriety 
in applying the term organism to the state? Yea; though this 
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is trae oliiefly becanee the state is usaallf contenniooUA with a 
true historic commuaity, and not because it is a state. Such a 
community has, as its normal law of expansion, organic growth 
rather than accjetion. Further, Bucb a community, ia that the 
natnral reciprocal ftinctionalities of men largely work them- 
seTes out without free cooscioua choice on the part of the indi- 
vidual, takee on the character of an organinm. So, of course, 
any state which is an organization of such a natural historic 
community partakes of the same qualities. Further in its own 
right the state has something of the organic character; for the 
particular functionalities which are necesHary to its existence, — 
acting in concert, leading or following, deliberating, judging, 
enforcing, — these all have a natural baeip. Men half instinct- 
ively find their places and proceed to fill those places. 

But, after all, while there is some basis for the designation 
of the state aa an organism, the metaphor is not fitted to go 
on all-fours. The state is a moral, not a physical organism. 
It increases by a sort of growth, but not the growth of a plant, 
which is according to strict natural necessity. It is within the 
choice of human ])arents to restrict their offspring. Persons, 
by birth or free choice present iuthe community, are not mem- 
bers thereof as the bands or the feet are members of the body. 
The individual may be very uncomfortable when separated 
from the community ; but he can aunjim that separation. The 
hand, cut from the body, perishes. So the natural reciprocal 
functionalities of human beings, even that of the opposite 
sexes, does not neoessitate the actualizatioa of that relation. 
Marriage is still subject to man's free determination. StUl less 
necessary is tho actualizatioa of the political tendencies inherent 
in man. Still more are theysubject to his free will. The very 
easenee of a state is to be a couMuunity which is formally, con- 
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acioiisly, freely organized, — wliieli, therefore, haa passed be 
yood the stage of a mere orgauism into that of an organization ; 
that is, it has become a free, oonscions, rational working- 
together of men for a common end. Nor is this to insist that 
communities could exist or have existed in a non-political 
state. If we admit the current doctrine that government came, 
into existence at the very beginning of human society, still it 
ig indisputable that the process of its becoming wfes a free and 
not an organic process, — that society came to be political, not 
as the branch put forth the bud, but as the individual freely, 
tbongh in answer to powerful instincts, takes to himself a 
friend or wife. This whole case is well expressed by Blunt- 
achli, though he himself has been justly criticised for an exag- 
geration of the organic element. " The state is not a proiluct 
of nature and therefore it is not a natural organism. The 
tendency to political life is to be found in human nature, and 
EO far the state has a natural basis, but the realization of this 
political tendency hoJt been left lo human labor and to human 
arrangement ' (Theorj of the btate, p 19 )' 

(c). We ha^e thus seen that the state is not relieved of 
accotmtabihty as being an abstract entity brought into esist 
ence by metaphysical necessity through the simple justaposi 

1 It is very coniiiion fur writfra who indioe to make tht state 
a mere natural proiluct to lefei to Aristotle as their forerunner, 
because he calls man n political animal. But, as a matter of fact^ 
Aristotle never liekl to the doctrine of the naturalness of the 
state in such fashion as to remove it from the domain ol' human 
freedom, or to represent the becoming of the state as like the 
germination and growth of a pbint. On the contrray, he held to 
the practically universal view of his times that all society was 
once in :i non-politictii state and that govprnment Wiis the inven- 
tion of the ereat man whom he chnnicterizes ■' a great benefactor- 
at human kluil." (Politics, p. 7. Weldon). 
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tion of men in time and apace, and, again, that it is not freed 
from accountability aa being a natural organiam and, ao, nnfree 
and irreapooaible. It remains to remark that it is not an inde- 
pendent person in any such literal aenae as to relieve human 
beinga as auch of responsibility for ita eatablighment and 
maintenance. Now, the reader could not be blamed for feeling 
some impatience at any attempt to prove a proposition so evi- 
dent as thia; yet the methods of espreaaion, characteristic of 
our time, almost compel it. We hear much about "group 
psychology," "the group will," etc. The state is declared to 
be'a real person, a true end for itself and not a mere means. 
We are told that "The state has an independent origin and an 
independent will " ; that neither the people, nor the aristocracy, 
nor the king is sovereign, neither one man nor all men, but 
only the state; fiiat the magistracy receive their commiasion 
neither from themselves nor from any other man, or set of men, 
but only from the state. 

Very extraordinary expreeeions these from, the Anglo- Saxon 
standpoint! Very extraordinary, surely, if one is expected to 
interpret them literally. But here, again, we are doubtless 
dealing with figures of speech. And, certainly, there are facta 
about the state which moke the figure of personality quite 
indispensable. Indeed, it ia already evident from the preced- 
ing discuasion that, as applied to the state, person is a far 
jneter metaphor than organism. For, in so far as a com- 
munity by a process of conscious, free, rational organization 
lifts itself out of the organic condition of a community and 
becomes a self conscious state, it approximates the true life of 
a person; every organization being from the nature of the 
case a corporate person. Still we need to remind ourselves 
that the moat perfect organization, — that which acts the most 
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freely and with tlie most perfect rationality, — is only a sort of 
person. It has no true concrete conscious neaa, or underatand- 
ing, or reason, or will. The actual will which we call the will 
of the state is, after all, only the concurrent will of many indi- 
vidual persons. 

Ot course the purely individualistic character of the 
momenta which make np the so-called national will is more 
«r less obscured by their vast number, their hidden working, 
their individual insignificance. The pnblic official seems often 
constrained to a better and wiser eooree, or a worse aud more 
foolish course, than he would himself have followed, by a will 

L which he carries out in apite of himself, and which,' further, 
can not be distinctly traced to anyone man, or, set of men. 
The infinite complexity of the momenta whicih thu.'i deter- 
mine political action leads us to lump them off as the 
will of the state. We easily and naturally fall to talking 
about the group will, the group judgment, the group psy- 
chology. All of which is well enough, if only we do not forget 
that these are metaphors. For, of course, this seeming 
dience of the magistrate to an extra-human will is only seem- 
ing. The whole case can and must be explained by the oper- 
ation of forces, — such as the influence of public opinion, 
jndioe, obstinacy, tradition, etc., — which belong to the psychol- 
ogy of indiriduals. The official is only a man among 
He cannot help being influenced by the outcry of a thousand 
disappointed office-seekers, or by the righteous indignation of 
a great number of his fellow -citizens whose eyes have been 
opened \a some abuse and who are not afraid to protest 
Esactly speaking, then, there is no such thing as a group 
psychology, but only the psychology of the individual as deter- 
mined by hig reJationa to tlie group. If a man lives the life of 
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a hermit, his conduct is determined by one set of motivea. If 
he lives in a community, but unmarried, he ia influenced by a 
much larger class of considerationH. If ho becomes a husband 
and father, a new world of interests is openetl up to him. If 
he is given a responsible position in some important corpora- 
tion, yet another class of motives is added to his whole sum of 
will determinants. If, now, he becomes the chief magistrate 
of a great nation, a vastly greater espansion taken place in the 
forces which go to deteiToine his conduct. But all this is as 
old as thinking. It wa.s perhaps too much neglected in the 
revolutionary epoch. Man was thought ot too much as an 
isolated, self centered being, capable of acting with perfect 
rationality in overy conceivable circumstance. But this too san- 
guine view of human nature, which exaggerated at once man's 
freedom, knowledge, and rationality, is sitreJy no more unscien- 
tific than that political mysticism which has growo out of the 
reaction, — a mysticism which enthrones in awful dignity far 
above the will of the individual a mysterious, inaccessible, 
supreme personality — the state. 

The simple fact is that, setting aside the conception of deity, 
there is known to men no other personality, no other reason, 
no other understanding, no other will, than that of the indi- 
vidual human being. It is, therefore, impossible for him. to 
escape responeibJIity for the existence of government, for 
the exercise of restraint over the individual will, by declaring 
that such restraining is not his act but that of the state, ^a 
person other than, and independent of, the individuals compos- 
ing it. Of course no particular person can justly be burdened 
with the whole responsibility for the action of the state; since 
he is only one of many momenta which together determine 
that action. Further, all can not be burdened with the whole 



PREPABATIOH OF THE FBOBLEU. [PasT I, 

responaibility; since in the state, as everywhere else, such elo- 
menta as tradition, prejudice, etc., come in to diminish the 
total o£ free momenta in the whole number of forces, and so to 
diminish the total of respoasiljility resting on any or all. 
While, however, men are less responsible for much of political 
action, because, from the nafcare of tbe case, less free than in 
other relations, still this reasoning can never go so fat as to 
eliminate the fundamental responsibility for the existence of 
the state as such. For the state could never have eome into 
existence, nor could it continue in existence a single hour, bat 
for the free, conscious, and, therefore, responsible action of in- 
dividual human beings. 

II. We have thus seea that one of the two implieatious 
which furnish grounds for objecting to the propriety of the 
question, "by what right does the state exist and restrain the 
liberty of the individual," is a proposition altogether incontro- 
vertibla What now of the second postulate? What of the 
assertion, also implied in our question, that to the individual 
belongs an original, primordial right to free self-determination 
such that every restraint on that freedom requires special jus- 
tification? Here we seem to strike still more serious objec- 
tions. For nothing is more common nowadays than the asser- 
tion that there is no such thing as a natural, individual, per- 
Bouol right, and so, of course, no particular right to free self- 
determination. " The first step must be to rid our miads of 
the idea that there are any Huch things in social matters as 
abstract rights, etc." (Jevons' State iu Relation to Labor, 
p. G). "In ethics or theology no place can be fonnd for 
natural rights inhering in the individual." (.1, L. Davies, 
Loud. Spent., Oct. 12, 18SD). "There is no universal human 
right to personal freedom, outer or inner freedom, freedom of 
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conBoieace or of faith, etc." (Laaaon, Eechtspliiloeopliie, p. 
258). 

Here, again, one scarcely need remflrk, that, if this sort of 
thing is true literally, if men have no rights which exist prior 
to, apd inclependently of, human enactment, then there is no 
more senfie in asking by what right Joes the state exist and 
restrain the liberty of the individual, than to ask by what right 
does man nse the stream to turn his mill, or the crooked stick 
to plow the earth, or water to satisfy his thirst. If the meas- 
ure of man'a claim on his fellow men is the will of men, then 
of oonrse, he is a mere thiug, not a person, not an end to hi a- 
self. His subjection to coatrol has no moral Bignificanee what- 
ever. But here, again, it is of coiyse impossible to suppose 
that the espressious commonly employed are to be understood 
literally. In aome cases the context will safficit'ntly explain 
Ihe real meaning. In others we must assume that the full 
significauce of the words is not realized. For, consider the 
monatrouj^ consequences of such denial that men have natural 
rights. Suppose two sailors simultaneously wrecked on a 
hitherto uninhabitpd island outside any political jurisdiction. 
Now, if men have no natural rights, i. e. rights not depending 
for their existence on the enactment of the state, then there is 
absolutely no moral obstacle to hinder one of them from shov- 
ing his fellow over the cliff and into the sea. as if he were but 
a fragment of the rock on which they stand. But, of course, 
none of the above-mentioned writers hold any such extraord- 
inary docti'ine. They all doubtless believe that each of these 
men in onr hypothetical case would be under morally valid 
obligations to the other, and each would have morally valid 
claims on the other. But such claims which are morally valid 
even in the absence of express enactment by political superior. 
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— these are exactly what mea mean by natural, inborn rights. 
Sorely, we must say with T. H. Green, that " the state prestip- 
posea rights and the rights of individuals," (Philos. Works, 
Vol. II, p. 450), or with Mulford, "In law there is only (fie 
formal recognition, the deposition of rights, it is not creative 
of them." (The Nation, p. 77). 

But, if there could be any doubt that individual rights in 
general are presupposed in political philosophy, there is abso- 
lutely no room for question as to the existence of the partic- 
ular right of self-determination ; for this conception is the nec- 
essary postulate of any system of ethics whatever, indeed of the 
very conception of the moral. Right, duty, obligation, tie 
moral, — these terms can have no significance save with reference 
to the free self- determination of persons. The most elementary 
proposition of an ethical sort, that which asserts it to be the 
duty of a given subject to do thus and so^such a proposition, 
by necessary implication, afSi'ms also the right of that subject 
to liberty; for only through liberty is the performance of duty 



But, of course, this is nothing new; nor is it to be sup- 
posed that the writers above quoted need to be taught it. 
Probably the current denial of natural rights is only a denial 
of some particular doctrine or theory of natural rights, a 
denial that there is any such thing as an imlimited, non- 
forfeitable, never-to-be-trespassed-upou right even to liberty. 
If this bo what is meant, it is of course quite true, though It 
has been said in rather extraordinary fashion, and with too 
much of an incliuation to sneak as if it were a new discovery. 
As a matter of fact, by most writers in every age it has been 
taught not merely that there are limits to the individual's right 
of self-determination, but also that such limits are necessarily 



Chap. II.] the reality of the pbobleu. 39 

contained in the very idea oE a right, A right &b such ia self- 
limiting; for ita affirmation implicitly contains the further 
affirmation that every person as a person pOBaesaes the same 
right, i. e., it of necessity correlates itself with an obligation, 
rnrther, the right of tree self-determination ia limited by the 
rational ends for which it exists. To be free ia not the end, 
but the means, of being a person. It is a neceasary condition, 
not the goal, of the moral. To be a person ia not to be a mere 
center of spontaneity, a fountain of aelf- determination, it ia to 
be a fountain of rational self determination, of sjx>atanejty 
conseionaly regulated with reference to a rational good con- 
templated aa ita end. Still, again, that rational good cannot 
be conceived as a particular good. It rather forms one part 
in a great, articulated, organic whole of good, a whole which 
includea and harmonizea all lesser, particular goods. Thus 
every right, and of coiirae the ilidividuara right of aelf-deter- 
mjnation subsists in, and is limited by, the organic system or 
order of right which ia fixed by the totality of circumstances 
that condition the individuara relation to the absolute good in 
any given time and place. 

But, though thus limited by the organic order of right in 
which it subaista, the individual'a right of self-determination ia 
the essential, primordial concept of that order. It ia the 
basis, the condition, the neceaaary implication of all moral or 
jural ideas or aystems. Every objective, empirical limitation 
of it is, therefore, preaumably wrong, and needs apecial justi- 
fication; needa to prove itaelf a limitation determined by, and 
necessary to, the rational, absolute order of right. That in any 
given case the individual has a right to free self-determiuation 
goes without saying. The burden of proof to the contrary 
rests on him who would limit that liberty. We therefore con- 
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elude that the implications as to the nature and origin of the 
state, and the nature and claims of the individual contained in 
the question " by what right does the state exist," are liable to 
no sound philosophic objection. The problem therefore pre- 
sented by this question is a real one. The more particular 
definition of this problem will be undertaken in the next 
chapter. 



CHAPTEE III. 



THE PROBLEM DEFINED. 

In the preceding chapter we have maintained that the 
question "By what right does the state exist?" presents to 
the student of political philosophy a real problem. la doing 
this we have taken for granted a sufficiently clear understand- 
ing as to the natui'e of that problem. But, before proceeding 
further, before undertaking a critique of the solutions which 
have been offered, it will be necessary to have the problem 
naore exactly defined. For the course of speculation on the 
matter shows very plainly that different writers have not kept 
one and the same problem steadily before them, tliat, on the 
contrary, it has received a great variety of interpretations. 
Let us first, then, make clear just what is the question to be 
answered. To begin with, we can shut out one or two inter- 
pretations of that question which are quite common but very 
plainly erroneous. 

In the first place, though our problem is often spoken of as 
being the explanation of the origin of the state, it ia in no 
sense concerned with the empirical process through which any 
government, or governments in general, have come into exist- 
ence. Such aa investigation belongs to history or anthro- 
pology and could throw no light on oxa difficulties. Those 
critics of the contract theory who meet it by denying the his- 
torical reality of any such original compact, miss the point of 
the discussion entirely. The question with the men of the revo- 
lutionary epoch was not, how did actual governments come inco 
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esiBt-eDce, but how could a government justly come into exist- 
ence. "No one can well doubt that the family was prior, in time, 
to the clan or tribe . . . ; but the matter of fact revealed by 
history has not been the point of chief interest; the apecnlations 
run back to the right of the stale to exist and hold power; to a 
question of ethics and politics, not of history." (Woolsey, 
Polit. Science, Vol. I, p. 189. ) 

Again, it ought not to be necessary to remark that the 
question is not as to the psychological origin of states, that is, 
as to the instincts, appetences, passions, the unfree elements 
generally, which make for the formation of a political order. 
Such elements doubtless exist and are important. As we have 
seen already the actual state offers many interesting analogies 
to the true natural organism. In the very structure of human 
nature there are correlated functionalities which point toward 
and tend toward the institution of the state. But, in ao far as 
this is true, our problem has uo existence. In ao far as the 
atate is a mere natural product of human instincts, it has no 
need of justification. It is only because and in so fai' as "the 
realization of this political tendency has been left to human 
labor," that is, because and in so far as the atate is not an 
tmfi-ee but a free product of human activity, that we are called 
on to show by what warrant it exists. This seems too plain to 
need remark. Yet the very writer from whom the above ex- 
pression is quoted, Bluntschli, after an effective critique of the 
solutions hitherto offered, especially of the Contract Origin, 
Divine Origin, and Force Origin theoriea, offers, as his own 
solution, the theory that the state originates in the ." natural 
sociability of man." Such an attempt at a solution, of course, 
entirely misses the point of the problem. The writers whose 
theories Bluntschli condemned, were seeking to discover, not 
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what tendencies in man's nature i 
tion of states, but what commisBi 
these tendent^ies. 

Bnt it is time for some more positive defioitiori of our 
problem. Once clearly stated it will be easier to eliminate the 
mistaken interpretations often given it. To secure this clearer 
understanding it will first be necessary to remind ourselves of 
the fundamental character of political society, to realize more 
fully the exact nature of the phenomenon or fact about the 
state which gives lise to the problem. In its briefest state- 
ment this fact is that in political society some men or set of 
men, professing to act in the name of the state, imposes, by 
force when necessary, a particular objective law, purporting to 
be the will of the state, on individual men in general. In this 
proposition several particulars need further remark. Begin- 
ning at the end, we note that the objects upon which political 
authority is exercised are men, persona, — beings, therefore, 
whose highest good forms the end of every jural or moral 
order, and whose free self-determination ia the very basis of 
all ethical ideas and systems. Wanton, or eimply Uiyiisfijhd, 
violation of that freedom is attacking the absolute moral order 
in its most vital spot. In the second place, we should realize 
quite distinctly what is the nature of this political function 
thus exercised upon free human persons. From the stand- 
point of the subject, government primarily presents itself oa 
law. In its first aspect this law purports to be a law of right, 
a principle of that absolute order which actual jus imperfectly 
realizes. If it were simjjly such a principle, it would arouse 
little controversy. The assertion of the most elementary 
ethical belief is the admission that there is an imperative 
obligation of obedience to the absolute order. But positive 
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law, the law which the indiyidnal meets in political society, is 
quite different from this. The absolute order has merely 

rational, abstract nniyersalitT. When it comes to have 

• 

some measure of concreteness, as manifested in the reason 
and will of individual human beinocs, it seems to have lost its 
uniTersality, to have become merely subjective and particular. 
Ii has all authority for the individual hims<»lf, none for others. 
Positive law. on the other hand, has objective validity, concrete 
universality. It is the same for me and for my neighbor. 
But how does it attain to this objective validity? Plainly 
there is but one way. The purely ratioaal principle must be- 
come a command, must be impregnated, so to speak, with will. 
Some j>erson*s particular ideal of the true rational principle 
must be announced as that version of the jural order which is the 
will of the state, and then the pro^>er organs of the state must 
enforce this will upon the individual by all means, even, in the 
last resort, by physical coercion. It is thus the specific function 
of government to impose upon the individual, in apparent 
violation of his claim to free self-determination, an alien will, 
an alien law. There is no use tryin^j to disguise this disa- 
greeable fact by such euphemistic expressions as that "the 
submission of the citizen is not to ixovernment, but to himself, 
to his better, his superior self.** The evident fact is that the 
state calls on the individual man to submit to sonif other ^ht- 
st?n's "superior self.** Preaohors and teachers try to instruct 
us as to what course our own highest reason approves and to 
persuade us to follow that course. Wlien they have failed, 
government steps in and says: "Such and such are the true 
principles of justice. I command you to obey them. If you 
do not. I will punish you.** 

We have thus seen that the subjects uwn whom political 
authoritv is exercised are beinjjs called to a destinv inlinitelv 
higher than that of states, and to a destinv the realization of 
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which rests upon their poBsession of the right of free self- 
determination. We have also seen that the authority thus 
exercised involves the imposition on these persons, in the last 
resort by physical coercion, of some other person's version of 
the absolute law of right. Who, now, are the beings who exer- 
cise such high prerogatives ? We have but one answer. It is 
not God, it is not some superior being as a demigod, it is 
simply men who perform this exalted function. Here, again, 
there is no iLse trying to disguise the fact by mystical talk 
about the state, its will, and its personality. The state is 
nothing but man, acting, in so far as he is able, impersonally, 
i. e., rationally, but still man. 

This puts us in a position to resilize what most of all is 
meant by the question, "by what right does the state exist;" 
to understand what is the real occasion for this demand for a 
justification of political authority. For it at oneo suggests 
itself that the fact about the, state which imperatively demands 
justification is not so much the coercive imposition of an alien 
law on the free person, but rather the assumption of this high 
function by mere human beings. That a being, in whom 
reason and will in perfect harmony embody the absolute ideal, 
might justly assume to enforce that ideal on beings who, like 
ourselves, are confessedly unable either to know the right per- 
fectly or to perform it so far as known, — this would probably 
be admitted without serious argument; but, when such exalted 
daim is set up for human beings, it is inevitable that the need 
of some justification should be felt. It is about this point that 
the great historic controversies have raged. It ia this point 
which we sbnil look on as the core of the problem. Where is 
the ultimate human prerogative on which the state ia built f 

At the beginning of thia chapter we threw out some math- 
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bds of treating the geaeral problem of the right of the state to 
be, as uot conceming themselTes with the really essential qnes- 
tioQ at issue. We are now prepared to carry this process still 
further, and it may be desirable to do so in order to make onr 
problem evident beyond a doubt In the iirst place, from the 
emphagi.'i laid od the word prerogative it is evideat that, as the 
problem is hero interpreted, it can not be solved by any pro- 
cess of fihowiog the importance or necessity of the end which 
the state serves. Of course it is conceivable that the general 
demand for a jnatiflcation of the state might mean a demand 
for proof that its function ls a legitimate and proper one. But 
the simple fact is that the question has nut meant this to those 
writers that have furnished the great historic solutions.' So, 
when Sir. Morley tosses off Rousseau's problem by declaring 
that the state finds its justification "in considerations of proved 
expediency with reference to the special case," ( Rousseau, 
Vol. I. p. lo*5), it can not be supposed that the author of the 
Contract Social would have admitted that this solution touches 
his real difficulty. Rousseau doubtless had as little question 
as Mr. Morley concerning the practical value of a really good 
government. But he had a very exalted idea of the sacredness 
of personality, and he found it difficult to reconcile with that 
idea the fact that in the state the individual is called on to 
submit to an alien will. He averred that no such high prero- 
gative belongs to any man or set of men save in so far as the 
individual has granted it In this he doubtless erred; but it 
surely would not help him to repeat time-worn truisms about 
the greatness and value of the state. " You have a good 
thing," he would have said, " but tvhence your authority to 
impose it upon me ? " " No one has doubted that state organ- 
izations are a necessary part of the system which provides for 
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the order, progress, and elovatioa of mankiad; . . . but the 
question ia still aaked by what right came they to start into 
being, and who gave them their powers'*" (Woolsey, Polit. 
SoiencB, Vol. I., p. 189). Doubtless Kouaseau's solution which 
traces the political prerogative to the right of a man to goYem 
himself and his power to transfer this authority by consent to 
others is quite untenable, but it had the great merit of know- 
ing just what is the mark to be hit and shooting straight at that 
mark. And the true doctrine can be found only by setting 
before us just the same object, i. e., the finding of the ultimate 
human prerogative on which the authority of the state rests. 

This eame objection applies to aoy other theory whioh 
attempts to justify the state by justifying its mission. Prof. 
Green's assertion that the state ia justified "from the function 
which it serves in maintaining those conditions of freedom 
which are the conditions of mural life" ia a truth of great sig- 
niflcauce and value, but it caunot with propriety be placed, as 
he placed it, alongside the contract theory, force theory, and 
divine right thooiy, as a solution of the same problem which 
they are supposed to solve. For it does not, as do they, present 
any prerogative as the ultimate prerogative on which the state 
is built. 

Again, the same emphasis laid on the word prerogative 
shows us that the real difficulty is lost sight of by one who 
thinks to settle the question by saying that the right to rule is 
derived from the eternal order of things or from the divinely 
ordained order or from justice. Of course it is. Probably 
nobody ever denies it, when he understands the statement. 
Every man who sets up a theory which attempts to indicate the 
ultimate basis of political prerogative, tacitly asserts that the 
foundation of the state is the ultimate jural order. For, 
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plaialy, an attempt to justify the state ia simply an attempt to 
show irhere tlie state roots itself down in that ultimate order. 
The proposition, therefore, that the state derives its anthority 
from the absolute order, or from the moral order, or from. 
abstract justice is a formula suificiently broad to cover the con- 
tract theory, the force theory, the divine right theory, the 
popular sovereignty theory, or any other theory conceivable. 

Similarly it may be desirable to emphasize the word hnman, 
for it is most decidedly the human prerogative that we are in 
quest of. The mere general declaration, therefore, that the 
state rests on the will of God is no solution of the question 
which has absorbed so much interest in political philosophy. 
To a theist this is a mere truism, a mere explicative proposi- 
tion. Of course, the state ultimately rests on the wUl ol 
God,- — at least in the sense that he is the author of the empir- 
ical UDiverse in which is actualized that order of right which, 
as determined by the rational nature of things, is eternal 
like himself. The advocate of the contract theory, of the force 
theory, of any theory, if he be a theist, declares that the state 
rests on the will of God. If he teaches the doctrine that the 
individual's relinquishment of his right over himself furnishes 
the commission of the magistrate, then he would assert that 
such a right to transfer one's authority over self exists aa the 
will of God. So Von Haller would say that it is the will of 
God that the strongest should rule. And so with the rest 
Such vague generalities aa these can do nothing toward the 
solution of the problem. If God ia the ultimate author of the 
right of rule, is it as the one who confers directly the commis- 
sion, or as the one who haa ordained a natural order in which 
that commission is already by general law conferred? If we 
conclude that it is the latter, where in the natural order of 



Chap. UX] 



THE VBOBLYU DBPnTED. 



49 



.things is that prerogative located? Is it in the individual 
over himself, to become a public prerogative only by transfer f 
Is it the right of redresB which by hume myBterious transforma- 
tion becomes the public right of maintaining justice? etc. F etc. ? 
We have emphftBieed prerogahve, vre have emphasized 
human prerogative, vre perhaps ought to emph^ize ultimate 
human prerogative; to insist that we are not concerned with 
the prerogative of the mere magistrate. Doubtless all would 
agree that in some sense or other the magistrates derive their 
authority from the state. Further, most would agree with the 
assertion, as to ("iermany for example, that the state thus 
commissioning the magistrate is not to be conceived as consti- 
tuted by the people merely, or by the aristocracy merely, or by 
the king merely, but aa being the " politically organized whole,, 
in which the head occupies the highest position, and every 
member has its suitable place." (Bluntschli, Theory of the 
State, p. 471), But the question still remains: Whence the 
commission by virtue of which this complex " politically or- 
ganized whole " has come into existence ? It did not grow, 
else it could not be called an " organized whole." But if it is 
the product of human freedom, where is the basal prerogative 
which brought it into existence? What right belonging to the 
, absolute, non. human order of right is the foundation of this 

^^^ positive, humanly- enacted right? 

^^K In close connection with the above, it needs to be remarked 

^^H that the problem, though intimately connected vrith, is not the 

^^H same as the question: "Where is the sovereignty of the state 

^^H located." This last is a problem not of political philosophy 

^^1 but merely of constitutional law. To solve it one has only to 

^^^ examine the structure of the actual political order. But the 

^^H problem here considered goes deeper. It asks, not what is the 

i 
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chief prerogative within the state, bat rather what is the pre^ 
rogative on which the state itself rests. 

In one, and only one, connection do many recent writers 
seem to show any apprehension of the real problem, and in 
that connection they are content to stop short of an adequate 
solution. That one connection is the treatment of a revolu- 
tionary condition of things. Thus Lasson: ''But in the 
.course of human history it happens that the regular conferring 
■of power is broken into by means of power, that the 
magistracy with the physical force actually at its disposal 
proves to be weaker than the hostile forces pressing upon it, 
whether this be the might of a different state and of the 
magistracy representing it, or a power which has formed and 
organized itself within the state. Every other break 

in the legal order finds its remedy in the securely established 
system of rights and its regularly working powers; but this 
interruption oi the legal order, which concerns the highest 
power itself, sets in question ihn iiiiole system, of right, carries 
, with it a menace to all the relations regulated through the legal 
order, and denies even the power, which hitherto was appointed, 
to set up again the legal order out of the ruins " In this 
passage it is evident that we are ver\ close to the real difiiculty 
Tet, after all, it seems impossible to gather from the contest 
any answer to the question here implicitly contained In fact 
the following discussion instead of so answering the que^ition 
seems to amount to a denial that it can be answered. For, 
on the nest page, we find this statement; '"The original form 
of constructing a legal order through custom again enters 
after a certain sort in order to create a new legal order in place 

of that which has been overthrown The merely 

actual magistracy then gains little by little also formal legiti- 
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macy through continuance and the exercise of power." But 
surely custom is not a person; it cannot commission any one. 
Continuance has no power, no authority, no divine right that 
it can confer legitimacy. The only way to give this doctrine 
any significance is to suppose behind it some such theory as 
that the original prerogative is with the people and that the 
continuance of any government is the proof that the people 
have tacitly indorsed and so legitimized it, or that God's com- 
mission is the ultimate basis of the prerogative and the con- 
tinuance of a government in similar fashion proves his indorse- 
ment, etc. In a word, this theory furnishes no answer to the 
question here considered, but merely argues that a government 
may in its initiation be without adequate ethical foundation 
and yet come to have such ethical foundation through its 
acceptance by the authority which possesses the original pre- 
rogative. What is that authority f Where is the original 
constitutive prerogative f This question is not really touched 
in any such discussion. 

We will now assume that the real nature of the problem 
before us is made clear, and in Part II, which follows, we will 
pass in review the solutions which have been proposed. 



CRITIQUE OF PREVIOUS SOLUTIONS. 



CONSPECTUS OF THEOEIES 

As TO THE Ultimate Pkebogative on Which the 

State Rests. 



L SUBJECTIVE PREROGATIVE GROUP. 

(Authority of Self over Self.) 
(1.) Contract Theory. 

n. OBJECTIVE PREROGATIVE GROUP. 

(Authority of One over Others.) 

A. Pbivate ob Egoistic Prebogative Sub-Gboup. 

(1.) Right of Redress, 

(2.) Right of Self -Preservation. 

B. Altbuistic Pbebogative Sub-Gboup. 

a. Particular Prerogative Class. 

(One person over other persons specially related to him.) 
(1.) Patrons over Dependants. 
(2.) The Strong over the Weak. 

b. General Prerogative Cla^s. 

(One person over other persons in general.) 

a* Special Divine Commission. 
(1.) Immediate Divine Commission. 
(2.) Transmitted Divine Commission. 
(3.) Providential Commission. 

6* Natural Commission. 

(i. e., divine only through the divinely 
ordained natural order.) 

a** Collectivist Human Prerogative. 
(1.) A Prerogative of Society. 
(2.) A Prerogative of The People. 
(3.) A Prerogative of The Community. 
(4.) A Prerogative of The State. 

6** Individualistic Human Prerogative. 
(1.) A Prerogative of Man as Man. 
(The doctrine of this thesis.) 



CHAPTER I. 



I. SUBJECTIVE PREROGATIVE GROUP, 

Contract Theory. • 

In attempting a syfatematic critique of the different boIu- 
tiona which have been proposed for any problem, in this or 
any other departmetit of study, there is one special fanlt which 
no writer can wholly avoid, for which, therefore, the reader 
should make allowance. This fault coosiats in undnly empha- 
sizing the peculiar characteristics of different theories in one's 
efforts to make sharp, clean-cut dietinctioos among them. A 
thoughtful reader ia always likely to raise the qnestion whether 
the writer "baa not somewhat esaggerated the difference 
between his own position and that of his predecessors; whether 
the sharp contrasts which he tinds between the doctrines of 
different schools really existed, and whether theae doctrines 
were generally as fragmentary and one-sided as he thinks." 
(Marshall, Principles of Economics, on Boehm-Bawerk's 
Capital and Interest.) Of conrse, the present writer has tried 
to avoid this pitfall, but can have no great confidence that he 
has sncceeded. 

As we have seen in the preceding chapter, the real heart 
of the problem suggested by the mere existence of the state is 
this question, " What is the ultimate human prerogative on 
which the state is built?" In considering actual and possible 
answers to this queation, we vrill first divide them into two 
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general classes, according as they start with a prerogative 
which is purely subjective, i. e., of the individnal over himself, 
or objective, i. c, of acme person or persons over other persons. 
(The full scheme of classification is exhibited in the table on 
page 54 ) 

The first division^ — the Subjective Prerogative Group — 
is conBtituted by the various forms of the Contract theory. I 
call these subjective because they all start with the assumption 
that among men, as being substantially equal, only self- 
government is morally justifiable, that any objective interfer- 
ence with the free self-determination of the individual by one 
of bis feliows is p/^r se unjust. From this premise, evidently, 
government can be brought into existence, if at all, only by 
some process of consent on the part of the governed. 

The untenableness of this theory, whatever be the par- 
ticular form it takes, has been so often demonstrated that 
there is no need of detailed treatment here. A single objec- 
tioa is absolutely decisive. The consenting act, if ever so real 
could never bring into being a trne political authority. For, 
since it is possible that the original constitutive compact, like 
any other contract, should be broken, therefore the right of 
the state to enforce law must, in the last analysis, mean the 
right to enforce the original compact. But, since the right to 
enforce the original compact can not itself be created by that 
compact, therefore that right must exist prior to the compact. 
To make this theory efFoetive, therefore, it would be necessary 
tn assume that at least one objective right, one right of 
external control over the free will of the individual, exists 
prior to his consent. But this, of course, is to deny the funda- 
mental postulate on which the theory is built, viz., that all 
interference with individual freedom, unless consented to, i 
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nnjost, immoral. There is, therefore, no prerogative in the 
exercise of which the original compact can be enforcini; and so, 
after all our trouble, we are left without any state. 



CHAPTER II. 

II. OBJECTI\E PEEEOGATIVE GROUP. 

A. Private oh Egoistic Phehoqative Sdb-Grocp. 



(1) Right of Redress. (2) Right of Self-Preservation 

Ou the contract theory, as we have seen, political authority 
could never come into existence, because that theory starts 
with an anthority which is purely snbjective, i. e., of self over 
self, whUe political authority is nothing if not objective, t. e., 
of one over others; and. between the absolutely subjective and 
the absolutely objective, there is an impassable gulf. All 
other theories avoid this difBculty by taking for their starting- 
point some prerogative which is already objective. *. e., a right 
belonging to some person or persons to interfere with the 
liberty of some other person or persons. These theories are 
divided into two sub-groups, viz., the Egoistic Prerogative and , 
the Altruistic Prerogative. To the first belong those theories 
which assert that the prerogative of the state originates in 
some prerogative of a private or personal character — some right 
belonging to one person actively to regulate the conduct of 
other persons with reference to some end of his own. 

(1) Eight or Bedsesh. — The first theory of this clasB 
which we consider, asserts that the ultimate right out of which 
political prerogative grows, is the right of redress belonging 
to the injured party as such. This right being transferred to 
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the commmiity at I&rge> full political authority is thciraby 
brought in esistenca This theory seemed implieii in God- 
win's criticism of the contract theory current in his day: 
'■There is, therefore, no delegation necessary on the part of 
the offender; but the community in the censure it exercises 
over him stands in the place of the injured party.'" (Godwin, 
Polit. Justice, Vol. I, p. 161.) This theory is not iisually 
recognized in the formal discussions of our subject; but it has, 
I believe, a very considerable following among intelligent men. 
It seems to be implied in this sentence from the New York 
Nation of March 1, 1888 : ''The pardoning power doc« not 
rest with me; I have transferred it to the society in which 1 
live." Yet, however common this view may be, it will not 
bear careful examination. For, first, the right exercised by 
the community is not one of redress. The injured party and 
all connected with him may have been long dead; but the 
state no less remorselessly hunts to the death his slayer. The 
state punishes, but punishes that rights may be secured, not 
that their violation may be redressed. In the scicond place, 
the right of redress, if there be such a right, is essentially a 
private, non- transferable right. If I have wronged you, you 
can forgive me, but no one else can, either originally or by 
delegation from you. Finally, political authority can never 
depend for its title on any process of delegatiou. For the 
state is a compulsory organization. The government assumes 
to redress the wrongs of a private citizen, not because that 
citizen has favored or consented to this arrangement, but 
because the state believes that justice wUl best be secured by 
such action. And, if Virginia, Mississippi, and other Southern 
states, alluded to in the Nation's article, ever set about the 
task of abolishing the appeal to knife or pistol 
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those states, it will be, not because men hi 
relinquish the sweets of revenge, bnt because those in the 
community who believe such course the only just OBe, have 
become strong enough to enforce their will on the rest. 

(2) Might of Self -Preserration. — A second theory which 
attempts to establish the state on the basis of a private, par-' 
tioular right finds the ultimate prerogative in the right of Belf- 
preservation. Men everywhere have a primordial right to 
take the necessary steps to secure their own preservation, even 
if this involves rfistraining the personal liberty of others. 
Now, since crime threatens the welfare of all the members of 
the community, therefore the community, in (he exercise of the 
original right of self-preservation, may justly restrain crime by 
whatever means may be necessary. To this theory one objec- 
tion seems decisive. The right exercised by the state can not 
be the right of self-preservation. To prove this we simply 
need to reflect that the intensity of the right of self-preaerva- 
tion in any particular person varies directly as the proximity of 
that person to the danger; whUe, with the political prerogative, 
the case is exactly reversed. Those persons whose interests 
are most immediately threatened by a possible repetition of 
the criminal act are, as all agree, just the persons to whom the 
political prerogative does not belong. Bather does jt belong 
to those who are least interested and, therefore, most nearly 
impartial. This fact makes it clear that the political preroga- 
■ tive is a right, not to protect or preserve one's self, but to 
enforce justice as such. Of course this is not to assert that 
Belf- preservation has no part in justifying the human exercise 
of coercive authority. On the contrary, it is probably quite 
indispensable to the accomplishment of that task. But the 
mere right of self-preservation can not be the ultimate basis of 
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the state's prerogative; for that prerogative is a far higher 
one, viz., the prerogative of maintaining justice^ of seeing 
that right triumph though the heavens fall. 



CHAPTER IT I. 



II. — B. Altruistic Prebogative Sub-Group. a, PARTICU- 
LAK ALTKUISTIC PKEKOGATIVE. 



(1) Prerogative of Patrons. (2) Prerogative of the 

Strong. 

In reference to all possible theories of the class considered 
in the preceding chapter, viz. : the Private Prerogative Sub- 
Group, it might have been seen from their very definition 
that they could not be accepted; since, as we have seen, the 
political prerogative, having as its end the maintenance of 
universal justice, must be in its very nature impersonal, non- 
private, non- egoistic. Every private right, so far from making 
a possible basis for political authority, tends just by its par- 
ticularistic character to neutralize whatever truly judicial or 
political prerogative man does possess. We must, therefore, 
seek a prerogative which does not point toward self. This 
gives us the Altruistic Prerogative Sub-Group. Preroga- 
tives of this class again subdivide into a. The Particular Al- 
truistic Prerogatives — i. e. prerogatives of one over others 
specially related to himself, and 6, the General Altruistic Pre- 
rogatives — i. e, prerogatives of one over others in general. 
We here consider class a. 

( 1 ) The theory of this class most sharply distinguished is 
that which attributes the ultimate basal prerogative to Patrons 
over Dependents, as the father over his family, or the medieval 



OB&P. in.] PABTICtTLAB AZ.TBUIBTIC FBEBOOATIVB. 

lord over those looking to him for protection. It is not easy 
fo determine with certainty the exact core of this doctrine. It 
may have any one of three different meaninga. 1. It may 
mean that the right to exercise authority in the name of justice 
is merely an evolution out of a purely private claim which the 
father or patron might be supposed to have, — a claim to control 
the conduct of those dependent upon him, simply because he has 
performed for them a service, and so placed them imder obliga- 
tions to himself. In this case the theory plainly belongs under 
the preceding head as a mere Private Prerogative theory, and 
is shown to be inadequate by the reasoning employed in the 
preceding chapter. 2. The doctrine may mean that poli- 
tical authority is an evolution from the right of wardship 
naturally belonging to the father or patron. 3. Finally, the 
doctrine might mean that, though the political prerogatives is 
naturally independent of the prerogative of wardship, yet the 
two are neceasarily connected in the same person. 

As the theory according to the first interpretation is dis- 
posed of in the same way as other private prerogative theories, 
we need not consider it fnrther. The second form of the doc- 
trine — that political prerogative is a mere evolution of the pre- 
rogative of wardship— would seem to be sufficiently refuted 
by a comparison of the two prerogatives. The right of ward- 
ship is a right to control the action of a particular person in 
order to attain some good of that person. The political pre- 
rogative, on the other hand, is a right to control some persons 
in order that the good or right of persons in general shall be 
secured. The two prerogatives are therefore always clearly 
distinguishable, even when they are both involved iu the same 
Bci Thus, in so far as a particular punishment is inflicted, 
that the child or ward may be profited, it is the prerogative 
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of wardship which is exercised; while, ii 

of the infliction is to inaiore just action o 

Bon punished toward other persons ii 

oal prei-ogative which is exercised. I 

duties growing out of the two prerogatives may be in conflict. 

The duty of a man as a father or patron may conflict with his 

duty as a ruler. It is therefore plainly impossible that the 

political prerogative shoidd be an evolution from the wardship 

prerogfltive. 

But we still need to reckon with the third interpretation of 
this doctrine. Perhaps it nieaus that, while the wardship pre- 
rogative and the political prerogative are logically separable, 
yet the two are necessarily associated — the patron per se mast 
also be the rcler. Now, as a mere empirical rule of frequent 
application in the course of history, most persons would be 
disposed to admit that this proposition has some force. It 
will quite probably turn out, when we have found the true 
ultimate prerogative, that it will prove to be one which, at 
certain stages of social development, belongs in its highest 
form to the patron. But, of course, the theory here consid- - 
ereil, in order to furnish a solution to our problem, must 
assert, not the mere occassional connection of the prerogatives 
of wardship and of rule, but rather the permanent and vieta- 
phyaically necessary connection of the two. If patronage per 
ae is the ethical basis of political prerogative, then only the 
patron could ever have a rationally valid claim to exercise 
authority. The theory, therefore, would necessarily fail to pro- 
vide any state among men substantially equal, or where the 
relations of patronage and dependence did not exist. This 
objection, plainly, is e^^ually decisive against every form of 
the doctrine. 
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(2) Closely allied to the last tlieory, often identified 
with it, is that which attributes the ultimate, constitutive pre- 
rogative to the strong as such. This, again, is open to differ- 
ent interpretations. 1. It may mean that, other things being 
equal, the strongest has the supreme claim to rule. In this 
sense the proposition is not likely to arouse much controversy. 
But it would also have no significance as a solution of the 
problem before us. Some of the " other things " might easily 
be that real ethical basis of political authority which we are 
seeking. 2. But, again, the theory might mean, is commonly 
understood to mean, that might makes right — ^that strength 
per se is the warrant which justifies a man in imposing his 
version of the jural order on his fellows. Thus understood, 
the theory is definite and tangible, but it simply has no pos- 
sibility of acceptance. Undifferentiated might as such can 
not be the basis of right as such. There is plainly no rational, 
causal nexus between them, and experience has shown too 
clearly that might is often devoted to arbitrary, capricious,, 
unregulated will. 



CHAPTER IT. 



. Gesebu, Altsdistic PBEROOATrvE. 
DIVINE COMinSSION. 



(I) I mmediate. iZt Transmitted. i3i Providential. 
We have now considered the theory which starts with a 
purely subjective prerogative, i. e., of self over self, and 
attempts to bring into being political authority by the process 
of relinquishing this prerogative to a commoa sovereign. We 
have seen that any such attempt is doomed to failure; that the 
purely subjective would necessarily remain such; that, conse- 
quently, the state most take its start from an objective prero- 
gative. Farther, we have considered those theories which try . 
to meet this necessity by building upon a prerogative which ia 
objective, indeed, but private, personal, egoistic. We have 
found that such theories also fail to furnish an adequate basis 
for political authority; that, in fact, such private, personal 
rights only tend to neutralize the true political prerogative, 
whatever that be. It was thus made evident that the adequate 
basal prerogative must be an altruistic prerogative. But, 
again, we saw that not all altruistic prerogatives will answer- 
Particular altruistic prerogatives, i. e., such as exist because 
of some special relations between ruler and ruled, such as 
patronage, or support, or physical superiority, will not answer 
to famish the universal basis of the state, for then there could 
be no political authority among persons who did not realize 
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any of these relations, — tiat is, there could be no state among 
equals. It is, therefore, plain that we must set oat with a 
prerogative which is iu its very nature general, universal, 
public, — a right to restrain persons in general in the interests 
of justice; a prerogative ot some objective person or persons 
to punish the wrong-doer, because he is a wrong-doer, and not 
because of some peculiar relation between himself and the esee- 
■utor of the punishment. The theories remaining to be con- 
sidered all attempt to meet this requirement by starting vrith 
B General Altruistic Prerogative. These theories subdivide 
into two classes according as the prerogative with which they 
start comes as a special aommiasion fi'om God, or is naturally 
in the hands of man. The first class are no longer of great 
importance, but will be briefly considered in this chapter for 
the sake of completeness. 

a*. Special Divine Commission. — The general basis of these 
theories is the supposed priuciple that neither the rational 
nature of things, nor God, in and through nature, has given 
man any commission to rule his fellows, that, therefore, if 
there is to be any warranted political authority, it must exist 
by special comm.ission from God. Historically the theory has 
appeared in three chief forms, 

(1) According to the first, — Immediate Divine Commis- 
sion, — no one could justly rule except as Gideon or Samuel are 
represented to have ruled, i. e., by a specific call from G«d to 
that function. Of course this theory does not call for discns- 
sion as it has no following in our day. 

(2) The second form of the theory, which taught that the 
divine commission might be transmitted from the original 

- recipient down a continuous line of posterity, and even c 
some very astonishing leaps, was the doctrine of Pilmer's 
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riaxcha. Leslie Stephens justly remarks that it does not 
deserve serious refEtation. 

(3) Providential Commission. — This form of the theory- 
is somewhat more important It has without doubt b consid- 
erable following in monarchial countries. It seems to be 
almost a family doctrine among recent HohenzoUems. Some 
passages from Stahl seem to indicate that this is the true 
interpretation of bis theocratic doctrine. Eat, however re- 
spectable, it must be rejected as inadequate. Of course this is 
not to say that we rotist deny the theistio doctrine of an 
immanent Providence controlling the affairs of men, and even 
determining the person who shall exercise supreme authority. 
Bat, if the theory here considered is to furnish a solution for 
our problem, it must mean more than a mere assent to the 
doctrine of divine providence; it must mean that endorsement 
or acceptance by Providence is the sole basis of legitimacy; 
because to iind this sole basis of legitimacy is exactly onr pro- 
blem. According to the theory, then, all free acts of human 
persons leading toward the establishment of government are- 
unjustifiable, illegitimate, and become legitimized only when 
they have been endorsed by Providence. This is to say, that 
God has so constituted this world that a most important and 
essential function in human society can be accomplished only 
through a series of rationally illegitimate actions on the part 
of individual men; — a proposition, certainly, which must shake 

3 faith in the soundness of a premise from which it neces- 
sarily follows. But a second and decisive objection is this, 
that the appeal to Providence can never have any value in this- 
or any other case where the question is one of ethical justifi- 
cation. By God's providence, active or permissive, exist all 
the facts of human society, alike the evil and the good. Fro- 
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vidence, therefore, can never be an adequate authority as to 
the validity of a title or the legitimacy of an act. It seems to 
justify everything; it, therefore, justifies nothing. 



CHAPTER V. 

IL B. b. b.* NiTUBAi. K01UX CouuissioN. a.** COL- 
LECTIVIST HUMAX PREROGATIVE. 

0) Society. (2) The People. (3) The Community 
iNation). (4) The State. 
At the beginoing of the last chapter we summarized the 
results of the preceding critique, and found ouraelTes brought 
to the necessity of setting out with a prerogatiTe which is in 
its veiy nature just such as the prerogative of the state, viz. : a 
prerogative exercised in the interest of justice over men 
in generaL We then proceeded to consider the theories 
which, if true, certainly would meet this requirement, viz. : 
the theories which set out with a commission given by 
Grod himself to some special person to act as bis vicegerent in 
the exercise of authority to maintain justice in human society. 
Since, however, we found those theories, for other reasons, un- 
tenable^ we must pass on to the theories of the remaining 
group, — theories which all agree in asserting that somewhere 
among men there is to be found a satuhal prerogative to eser- 
cise restraint upon men in general in the interest of justice. 
In asserting the naturalness of this prerogative it is not in- 
tended to decide the controversy as to whether the right is 
determined ultimately by the nature of thin^ or by the will 
of God; but only that, even if the latter be the case, that will 
is embedded in the nature of men and circumstances, and no- 
special commission other than that revealed iu such nature is 
1 by man. 
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Eat the Natural Prerogative theories soon break sharply 
apart. On the one aide,^atid this is the drift of current dis- 
cussion, — - we find the ultimate constitntive prerogative 
attributed, to some collective mauifestation of humanity, as 
society or the people. On the other, there is a poaaibilifcy of 
staxting with the individual and asserting that in so far as we 
attribute prerogative to society it must be thought as a dis- 
tributire rather thaE a collective conception. To the first 
group, for want of a better name, I have applied the term 
CoUectivist, using the word, of course, in a sense quite differ- 
ent from that common in socialistic discussion. This group 
we will now proceed to consider, distinguishing four particular 
theories as more or leaa clearly taught by various writers. 

(1) Socieij/.^-The iirst of these theories attributes to Society 
the primordial right to restrain the liberty of persons in the 
interests of justice. " Society does not wait for the individual's 
consent; for society has a natural, original right to control the 
individual. Without delegation from any authority whatso- 

joeiety is sovereign." This method of deriving political 
authority is apparently quite common among American and 
English writers. As we are accustomed to use the term 
society, it ia a fairly plausible view. Blnntschli's characteriza- 
tion of society as "only the sum of individual men" will 
hardly answer among us. We think of society as implying 
relations and ordered relations and even a system of ordered 
relations. Society is no mere homogeneous mass, no mere 
pile of uniform atoms. Even in the least important uses of 
the term, even when it means the shifting associations of per- 

devoted to getting pleasxixe in intercourse with one 
another, even then there is present the idea of a rational whole, 
a thought totality constituted by these persons. When people 
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say " Society requires such and sncb a course," they do not 
mean tbat Mrs. Jones and Mrs. Smitli and Mr^. Green require 
it; bat, rather, tiiat the maintenance of a certain system or 
order or set of relations, which all find in the long ran advan- 
tageons, reqnires such conduct. So, when we use society in 
tie largest sense, we mean not the mere mass of human beings 
present in any community, but rather the totality of ordered 
relations which we find embodied in each community. To 
affirm the sovereignty of this great entity is by no means so 
nnreasonable as it is sometimes painted. Still it will not 
answer. Society is only an abstract or thought totality. It 
has no reason, no will, no personality, not even the fignrative 
personality of the state. Society, therefore, cannot be the 
subject of rights or prerogatives; for these can inhere only in 
a concrete person. Thus the ultimate prerogative on which 
the state rests cannot be a prerogative of society as soch. 

(2) The People. — A second form of collectivism sets up 
the people as possessing the nltimate prerogative. This doc- 
trine is capable of at least two different interpretations accord- 
ing as we mean by the people, the historic community, or, on 
the other hand, the mere mass of undifferentiated citizens. In 
the former sense the doctrine is considered in the nest para- 
graph. Here, we will understand by "the people'' the mass 
of citizens in general. Tbna understood, the doctrine is liable 
to an objection similar to that which shuts out society as the 
possessor of the ultimate political prerogative. The people is, 
indeed, a more concrete conception than society. It is made 
up of persons rather than relations. Bat it has no nnity. It 
is not a person. It has no will, no judgment, no reason. It 
cannot, therefore, be tlie subject or the source of rights. 
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(3), The Communit]/, (The People. Gwinsn A"af»oii,) 
The third CollectiTiet theory professes to find the nltimate 
coastmctive prerogatire on which the st&te is hnilt in ttw 
communitr/, i. e., the ^wople thought of as a totality bound 
together by comuioa origin, language, literature, moral ideals, 
etc,, etc This is doubtless a better candidate than any 
of its predecessors. But it will not answer, after alL 
Real and natural as is the unity of such a commiuiity, it does 
not attain to the status of a person. Id truth, the Tery 
purpose of organization into a state is to lift Uie com- 
munity up to the condition of a political person; and, even 
then, it is only " a sort of person." It is indeed not nncom- 

Imon in our day to talk about the general will as It the com- 
munity possessed a literal concrete will. But of course this ia 
a mere figure of speech. The general will means merely the 
more or less definite parpose, common to a great mass of in- 
dividuals dwelliug in a community, to have realized a particu- 
lar ideal of the absolute right. That general -will ia in no 
sense a real will, that ia, a capacity to determine one's sdf 
to action with reference to a contemplated end. To the 
conununity, therefore, as the claimant of the basal preroga- 
tive, applies the same objection as to Boeioty and to the people 
understood as the mere undifferentiated moss of individasls. 
It is not a real person; it cannot, strictly speaking, be the pos- 
sessor of any prerogative whatever. 
(4). The State. The writer has felt considerable hesita- 
tion in attributing to any one the theory that the original con- 
stitutive political prerogative belongs to the state as such; but 
something sounding much like this seems to be quite generally 
advocated by recent German writers. On its face it 
meaniDgless paradox. To use a graphic metaphor, it seems 
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to attribute to the state tlia power to lift itaelf by ita boot 
straps. Evidently the very thing to be explained is tlie exist- 
ence of the state; and to say that the nltimate political prerog- 
ative belongs to the state, is to say that the state possesses the 
prerogative of bringing itaelf into existence. The only 
method of making this sappositiona doctrioe mean anything 
is to understand it in something like this form.. If we sup- 
pose the established order overthrown by violence, and a 
pnrely artiiicial regime of force established in its stead, then 
we must loot npon that regime as having no rational justifica- 
tion, until, through the gradual inter-working of the manifold 
forces involved, siich as divine providence, general acquies- 
cence, the formation of new habitudes adapted to the new 
order, etc., a new, settled, smoothly -working order has been 
evolved; at which time the true state may be said once more 
to have come to life, to have risen, like the phenix, from its 
own ashes. Then, and then only, when the new powers have 
become the duly accredited organs of this revived state, can they 
be said to have any warrant. It must not be imagined, how- 
ever, that this new legitimacy has been gained through the 
acquiescence of providence, or of the people, or of the commun- 
ity; since the writers in question distinctly reject all these doc- 
trines. The active participants ID such alegitimated government 
have gained their commission simply from the state considered 
as a totality. Every act they performed, before a state from 
which they could get such commission had come into existence, 
rationally unwarranted act, a rationally illegitimate act. 
Snch a theory would seem to need no further refutation than 
its own clear statement. " The action of certain persons is 
necessary to bring into being a state, and yet, only from the 
comraission of the state thus being constructed can any true 
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legitimacy come. We are thus brought to the insoluble cou- 
tradiction that only illegitimate action can bring forth legiti- 
macy; only thistles can produce figs. 

With reference to this whole class of theories it is to be 
remarked that there is a fundamental absurdity in the very 
idea of a colleotiviat ethical basis for political authority. All 
oolleotive actiTity of man is made possible not by the coales- 
cence but by the concurrence of individual, personal wills, — i. e., 
persons, acting individually, freely join their forces for the 
attainment of a common end. But, if these persons act indi- 
vidually, they mnat be responsible as individuals, and, if 
responsible as individuals, then of course, as indiiHduals they 
must be possessed of the prerogative in the collective exercise 
of which they conenr. We are therefore forced to the con- 
clusion that, if a natural political prerogative ia to be found 
anywhere, it is in the individual man. This ia in general 
terms the thesis which will be stated and defended in Part III- 
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THE THEORY STATED AND EXPLAINED. 



By the preceding critiqae we have beea brought to the 
conclusion that, if there is any ultimate prerogative on ■which 
the state can be built, it belongR to man as man. Part Third 
is given to the exposition and defense of this doctrine. In 
this chapter we will limit ourselves to the statement and es- 
plaoation of the theory. 

A. Statement of the Theort. 

The form in which the theory will be maintained is to be 
found in the following four-fold thesis. 

N^l. To every person as auch belongs the prerogative of 
rul^^ e.. the prerogative of coercively interfering with the 
liberty of other persons in order to maintain the first person's 
version of the jural ideal; and 

2. Among any number of persons, while each possesses 
the general prerogative of rule, sovereignty, or the prerogatioe 
of exercising final authority, belongs of right to the person or 
persons who show themselves fittest to exercise such authority; 
and ' 

3. Since persons acting collectively, i. e., in association 
with one another, are manifestly better fitted to exercise 
authority than when acting indlvidnally, therefore, it is the 
duty of each person to exercise his prerogative of rule col- 
lectively, and, so, it is within the prerogative of other persons 
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to compel him so to act, if compulsion bs necBssary; tliat is, 
the prerogative of associated man ia higher than, that of m.an. 
acting in isolation; and, finally, 

4. Since the whole commnnity, i. e., man in general, ia 
evidently better fitted for this task than any other association 
of men, therefore the prerogative of men acting in com- 
muDities is the highest of all possible human prerogatives. 
The community therefore ia justified in aasuming and exercis- 
ing final authority in the name of justice. 

B. Comments on the TflEOfiy. 
Let us now proceed to interpret this thesis ia detail, and, 
in so interpreting it, to anticipate some of the most immediate 
objections. In the first p!ac8, it should be noted that this 
theory, if in a sense a kind of individualism, is such in a 
totally different sense from that in which the term is applied 
to the subjective doctrine of consent or to the theories which 
start with purely private rights like redress, or self-preserva- 
tion. The doctrine here presented builds on the individual, 
indeed, but on the individual as a person, a being possessed of 
a rational will, capable of self-determination in accord with 
moral ideals. The exact difference can beat be brought to 
light by contrasting two or three different hypotheses. Let ns 
conceive the individual person with all stress on individual; 
the person as a center of mere arbitrary will, a mere fountain 
of unregiilated spontaneity. To attribute prerogative to such 
an one would be to enthrone wanton caprice. At the 
opposite pole, let us conceive the absolute jural order, the ulti- 
mate basal idea! on which all rests. To attribute prerogative- 
to this is to enthrone a mere abstraction. The first is suffi- 
ciently concrete but has no universality. The second ia uuiver- 
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sal but has no concreteneas. Where iB the middle term to be 
found ? The theory here advanced answers ;— The true middle 
term is the actual man, at once concrete and universal, having 
a concrete will wedded to universal reason; man, who ia a 
real, though imperfect, incarnation of the absolute and eternal 
order of right. It is therefore, not because man can will, that 
he rightly exercises authority, but because, and in so far aa, 
he can will rationally, imperaonaliy, impartially. 

In the second place, it should be noted that, thoiigh the 
theory gets around to the sovereignty of the community, this 
is in a quite different sense from the CoUectivist form of that 
doctrine. In fact the antithesis between them is almost com- 
plete. Collectivism, so far as it recognizes any prerogative in 
the individual, attributes this to him as a member of the con- 
crete organism, from which he holds a aort of commission. 
The theory here advanced reverses tJie case and aseerts that- 
if the community, conceived as a corporate whole, possesses- 
any political prerogative, it is because, and in so far as, 
that community, through its being constituted of and by indi- 
vidual persons, itself attains to the status of a free and 
rational person. It is because the state is man " vyrit large,'* 
that it possesses any claim to authority. But, in fact, the differ- 
ence ia still deeper than this. The doctrine of the thesis treats 
the community diatributively not collectively. It is not the 
community as a. corporate whole that can be thought of as the 
posaesaor of the basal prerogative; for, thus ooaeeived, it is 
not a person nor the subject of rights. In reality it is the 
prerogative of men acting in and through communities upon 
which we bnild the state. 

But this suggests still another comment. This theory does 
not teach that the prerogative of the state is created out of 
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that of the indiridual by any process of delegation. The basal 
prerogative is universal; but all prerogatives are not of equal 
rank. On the contrary they aro of every degree of elevation 
Under normal conditions the prerogative of men acting in and 
through the state is the highest and, so, the superseding pre- 
rogative. But the individual's prerogative acting in other re- 
jations or even singly is only suspended; it is not destroyed, 
any more than the stars have ceased to shine because the full 
light of the sun has made them, invisible. 

Again, it may be desirable to guard against the impression 
that this thesis involves of necessity the assertion of popular 
sovereignty. On the contrary, the theory largely grew out of 
a desire to liud a doctrine to justify the current latitudiarianiam 
which holds that any and every form of government ia legiti- 
mate in its own time and place. The theory here advocated 
seems to meet this case; for, while it asserts the universality of 
the prerogative of role, it limits the possession of the sovereign 
prerogative to the fittest. In one age that may mean a very 
small minority which has come to full political consciousness; 
in another uge, a much larger number; in a. still different time 
and place, the whole people. 

Still, again, it may occur to the reader familiar with politi- 
cal speculation that this theory is a mere reappearance of the 
Socratic doctrine of the sovereignty of the dttesfc.' In rejoinder 
to this at least two things are to be said. In the tirst place, if 
Tve suppose Socrates to have conacioiisly addressed to himself 
the question propounded in this paper " On what ultimate 
prerogative does the state rest," he certainly nowhere syste- 
matically treats it or develops the doctrine of the fittest from 

' See Sidgwiok's Methods at Ethics, d. 370. 
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the bottom up. The very fonndation principle of the theory, 
the assertion of the ttniversalily o! the governing prerogative, 
which latter does not originate in the fittest bnt merely tetkes 
on its highfet or sovereign manifestation in him.^this, so far 
as I know, is nowhere even hinted at But, in the second 
place, it is. to say the least, very questionable whether the doc- 
trine of Socrates was even by implication an answer to oar 
qiieetioa, very doubtfnl whether he ever consciously presented 
to himself the qiiestion. His problem seems to have been 
rather the purely empirical, practical one, " Given the state, 
who has the best claim to be its mouthpiece, to voice its will." 
Of eouise his answer is " The fittest." 

But, again, it may be said that this assertion of the 
sovereign prerogative for the fittest is getting around to the 
position of those who. like Carlyle, attribute the right to rule to 
the strong as such. But this is not true. There is no doubt a 
close affiliation of the doctrines; but there is also a decided 
difference. Whatever snch writers intend to imply, they at 
least seem to assert that strength is the only basis or requisite 
of authority, — that undifferentiated might as such make right. 
Perhaps it would not be far out of the way to affirm that at 
bottom they are only emphasizing one side somewhat unduly, 
that they do not mean to omit from the necessary conditions 
of prerogative the possession of reason, moral ideals, a just 
understanding, etc. But in passing judgment on any theory 
we have to consider not what men possibly may mean, else we 
would probably all he of one mind, but rather what they say^ 
They alone are responsible for the emphasis. They have 
elected to stand or fall by their own statement of the case. 
The writers referred to, substantially assert that might makes 
right In contrast with their theory the doctrine here ad- 
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vanced buildB on the imiveraal rationality of mau. It makes 
its central foundation alfcne, not Btrength, but reason. It is 
primarily because man is at once a particular and a universal, 
because he is a living iDcarnation of absolute reasoii, of the 
eternal order of right, that he is fitted to be the middle term 
between that absolute order and a concrete order of right. 
But this theory does not deny the necesaity of might to the 
true sovereign. It merely tries to put this particular element 
into its proper place as one of the essential factors which go 
to make up fitness, but by no means the only one, nor that one 
which is the primary basis of naan's prerogative to rule.. 

This is also the place to remark on the element of truth in 
the theory of Patrans and Dependents. As we have seen, the 
relation of patronage cannot be the real ethical basis of the 
political authority; since, in that case, no political authority 
could rightly be esereised where such relation does not exist. 
But, if we assert that political prerogative is universal, be- 
longing to man as man, and that the highest prerogative 
belongs to the fittest man, then we can admit that, practicaU,y 
under certain empirical eonditiona, sovereignty, or supreme 
political authority, does belong to the patron as being just this 
fittest man. For, surely, his fellows, who by hypothesis are so 
inferior as to be obliged to live in a state of dependence, are 
presumably fit only for the place of subject never for that of 
ruler. Br.t, of course, in saying this, it is assumed that the 
inferiority in qiiestion is natural, i. e., is the result of natural 
endowment or of history, and is not caused by any intentional 
adaptation of the social order to produce such inequality. 
Purposely to keep men shackled by ignorance and dependence, 
in order that they may be unfit for the task of govei 
palpably immoral. 
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CHAPTER II. 
THE DIRECT ARGUMENT FOR THE THEORY. 



A The Fiest Clatse of the Thesis Majntaised. 
Let Ds now take up the defense at the thesis clause by 
claose. " To every person as tmch belongs the prerogntire of 
role, i. e., the prerogative of coercively interfering with the 
liberty of other persons in order to maintain the first person's 
vereion of the jural ideal." This proposition is evidently the 
fonndation. of the whole theory, and it is probably the only 
portion which would arouse serious controversy. Some of the 
aurfaco objections, e. (/., that it enthrones the abstract indi- 
vidual will, or that it excludes all forms of government other 
tjian popular sovereignty, etc., have already been met by the 
mere exposition of the thesis presented in the preceding chap- 
ter. I shall therefore, now undertake the positive argument 
for the proposition, starting from the Anarchist's stand-point, 
questioning the propriety or justifiableness of any authority 
whatever. In doing this let us break up the proposition into 
two questions. (1). Can we justify coercive restraint of the 
the individual, where no question arises as to the correctness 
of the jural ideal which it is sought to impose on him, ». c, on 
the hypothesis that the opinions of all men are alike as to the 
requirements of justice; so that the person restrained has him- 
self assented to the truth of the particular version of the ideal 
in accord with which he is restrained V (2). Can we justify 
snoh coercive restraint, where the coercing individual must 
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a. of the absolate order, an ideal Dot neces- 
sarily commoD to bimself aod the person coerced, aa ideal 
poaaibly rejected by that person F 

(1) The first question need not delay us long.. As we 
saw earlier in this discossion (p. 30), the right of free self- 
determination, thonc;h a very real and central right, is after 
all only a member in an order of right, and, through that order 
of right in turn, is a part of the all -denominating, all-harmon- 
izing moral order. Thos existing, it has no claim to recogni- 
tion except through that order. A person, therefore, who, 
by violating a right which forms a part of the general jural 
order, thus makes war upon that order, cannot rationally claim 
the benefit of its provisions. He has cut out the grouad from 
under hia own feet. I would by no means go the length of 
Hegel in representing punishment as a process which with 
metaphysical, almost mathematical, exactness restores the 
broken order. The case is simply that the act of criminal 
violence has introduced into the totality of circumstance 
which condition and determine the jural order, a new and dis- 
turbing element. This fact brings into existence a different 
right, a right determined by the new conditions. One constit- 
uent of that new right is this, that the pefson acting against 
right, at war with right, has forfeited his claim to be 
sidered primarily as a person, as a center of rights. I say 
primarily, for I do not conceive that the forfeiture is absolute. 
He is still a person; but he has made himself liable to be 
treated primarily as a means, not an end. He has made it 
legitimate to sacrifice him to the system, instead of considering 
him as an end for which that system exists. Or still more 
exactly, he has forfeited his right to be considered as one of 
the ends of that system. It is still to be administered as a 
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esoluding himself. And this shows the true place of the theory 
of the social good ps the basis of the punitive right. This 
latter doctrine does not famish the primary groimd of jnst 
punishment, for, as Hage! says, it does not go deep enough. 
Merely to secure its advantage, the community has no more 
right to violate the sanctity of personality than the criminal 
had. The primm-y justification of punishment we must findin 
the moral relations of the criminal himself. This we have done 
by asserting what might be called the theory of forfeiture. 
But thia is merely a negative justification. The doctrine of the 
social good famishes its positive correlate. That is, since the 
order which has been violated exists for the good of persons, 
and since, consequently, the criminal act brings injury to per- 
sons, and so resiilts in material, as well B.'i formal evil, there- 
fore, if saflering brought on the doer of vrrong can in any 
degree mitigate or diminish the evil flowing from his act, such 
suffering may be justly inflicted. In a word, the criminal ia , 
justly punished, not because he is guilty, merely, nor because 
the welfare of society demands it, merely; but because both of 
these cmicur. 

But, now, if it be conceded that the criminal has, by violat- 
ing an order of right which he with all others looks upon as 
binding, forfeited his right to be considered primarily as one 
of the absolute ends for which that order exists; if his claima 
to free self-determination may justly be sacrificed to the good 
of other persons who have not forfeited their claim to be tme 
ends in themselves, it scarcely needs to be argued that he can- 
not protest against the person of the particular executor who 
brings upon him the natural and necessary consequences of hia 
wrong. He is outlawed from the absolute jurat and moral 
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order to wMoh by hypothesis he has himBelt asaented. He 
can have nothing to eay against the claim of any and every 
one to take up the rod and ax. In his self- adjudged guilt, his 
self-imposed sentence, he mnat say, " Every man's hand will 
be against me." We do not, therefore, hesitate to affirm-that 
the iirst question is certainly answered in the affirmative; that, 
on the sujiposition of a universally accepted ideal, an ideal 
nnqneationed even by those who violate it, adequate preroga- 
tive ooercively to maintain that ideal belongs to evenj jjerson. 
(2) But we have still to establish the adequacy of the 
prerogative belonging to every person as such coercively to 
interfere with the liberty o£ his fellow in order to maintain, not 
a universally accepted ideal, but the ifleal of the person exer- 
cising the coercion. This proposition presents much more seri- 
ous diffiGulties, and it has ujidoubtedly been the fundamental 
ground of the anarchic objection to the authority of the state. 
It may help in the matter to consider e'saotly where the diffi- 
culty lies. It is not in the fact that the version of the jural 
ideal enforced is that of the person enforcing it. For, of 
course, his own version is the only one which he could under 
any circumstances justly maintain. Thus, let us suppose more 
than one version, even contradictory versions. Let us suppose, 
again, that A has violated the order of right as he understands 
it, but not as B understands it^ Can B justly proceed to 
punish A under A's own sentence ? Surely not. He cannot 
but look on A as a mad man, aa one who is unable to discrimi- 
nate the right and wrong. He could no more inflict on A the 
punishment to which A considered himself justly liable than 
he could justifiably hang an insane person who confidently but 
erroneously represented himself aa a murderer. The real dif- 
ficulty in the new hypothesis is deeper. It grows out of the 
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fact that, sinoe there is controTeray as to the true ideal, the 
one enforced may be a mistaken one. The qiieation, then, 
resolves itself into this: has every person as such adequate 
prerogative to enforce upon others an ideal which hia judg- 
ment approves but which may be a mistaken ideal ? 

In maintaining the af&rmative of this question we need to 
remind ourselves as to exactly what is meant by an adequate 
prerogative under the actual conditions of human society. Ah 
we saw in the very first chapter of this essay {pp, 18-19), under 
actual conditions, a prerogative does not necessarily have an 
exactly correlated obligation. A'a prerogative to rule B has 
no exactly corresponding obligation in B to obey] for no one 
can ever be under obligations to obey anything but hia own 
ideal of right. The early church recognized the prerogative of 
Nero to rule but at the snme time insisted on the obligation of 
the Christian to obey Glod rather than man. In maintaining 
the proposition that the individual has the right coercively to 
restrain his fellow in order to maintain his own ideal of jus- 
tice, we shall mean, then, that the claim of the individual thus 
to act is so stamped in the nature and relations of things, that 
he can plead it as adequate warrant before the bar of reason, 
before the bar of the Absolute Judge. Is the proposition, 
when thus interpreted, true? 

Let us get before ua the data of the problem. To begin 
with, here ia the irreducible fact of human society, of beings 
living together in such fashion that the maintenance of rights 
is absolutely essential to the realization of personality, while 
the maintenance of these rights, as all history shows, is not pos- 
sible without interference with the free self-determination of 
individuals. For, of course, men do not universally, or even 
nsually. freely choose to act in accord with the law of right. Even 
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with strong govemmentB to effect their suppression, crimes are 
frequent; and history ahows that, where authority is weak or 
in abeyance, disorder and violence make human life scarcely 
tolerable. It is indeed argued by some enthueiasts among UB 
that the removal of social and industrial inequalities would 
remove the motives of crime, hence would remove crime, and, 
so, the need of machinery to guard against it. But, whOe 
such changes in the external condition of men would probably 
do much to diminish crime, the sober thinker would scarcely 
admit that its utter suppression is possible without a radi- 
cal change in human nature rather than in its conditions. It 
is a common-place of history, remarked so long ago as Aris- 
totle's time, that often the most henious violations of rights 
are committed by those who are apparently enjoying the satis- 
faction of every want. Indeed, were there no danger of any 
other crime, it is certain that society, even in the ntopian era, 
would find itself obliged to punish at least the crim.e of striv- 
ing to lift one's self out of the tedious equality which is to be 
the great desideratum of that epoch. In any case it is evi- 
dent that governments have been and are now indispensable. 

But, in the second place, while government is thus indis- 
pensable, while there can be no doubt that the maintenance of 
a jural order requires and will require interference with the 
free self-determination of iadividuala, it is also evident that 
the version of the jioral order which, through the agency of 
government, is thus imposed on men in general cannot be the 
particular version to which every individual has assented. 
This would mean, in minor particulars at least, as many ver- 
sions as there are persons. It is evident that the governing 
process, the process of maintaining the jural ideal, must involve 
the process of issuing an authoritative veraon of that ideal. 
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Further, this authoritative verBlou plainly must be that of the 
pemon undertaking its maintenance; since it would ceitaiuly 
be immoral (or him to enforce an ideal in which he did not 



Combining these varioas considerations, it follows of 
necessity that to the existence oi Koeiety, to the maintenance 
of the jural order, it is abaolntely indispensable that the poK- 
tical prerogative, i. e., the prerogative of coercively interfering 
with the free self-determination of individuals in order to 
impose upon those individuals a version of the jural ideal 
emanating from the executor, should somewhere exist. 

This is one side of the shield. What now have we on the 
other? Where could that empirically necessary political pre- 
rogative be found ? In the first place we are certain that it 
muafc be somewhere among men. For, plainly, so far as 
government is concerned, man is left to his own devices. 
There exists on earth no being of a superior order to whom, 
because oE his superiority, men are naturally bound to render 
obedience.' But, further, not only are we constrained to look 
for this political prerogative among men, we also must find it, 
if anywhere, in the individual man; for, as we have already 
seen, no conception of humanity taken collectively offers the 
necessary concrete personality to which the primordial preroga- 
tive can be attributed. 

Being thus shut op to the one candidate — the individual 
man — we now ask, What marks of fitness, what qualifications, 
what warrant can this only poasibl e candidate show for himself '? 
In the first place, he is a person; he is possessed o! a rational, 

* Were there is suoh an one, it is admitted that the BBBumptlon 
ot authority by man himaelf would be without justification? (of. 
Aristotle's Politioa, Bk. lEC, Chap. 13), 
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mora! will; he is a reaJ, though imperfect, incarnation of the 
absolute reason; in spite of many slips and many aberrations, 
he yet tends in the long ran to will in accord with the rational 
ideal. Thus endowed, thus constituted, man is fitted for the 
first part of the task laid upon him, ^iz., to determine, approxi- 
mately at least, the truely binding version of the jural ideal. In 
the second place, man, thus fitted by the poseessicta of a 
rational nature to act as the legislator, has, in his understand- 
ing, the endowment which enables him to perform the func- 
tions of the judge. It may, indeed, be objected that the 
elements of rationality in man famish inadequate warrant 
because adulterated with elements of particularity, i. e., with 
personal interest, or prejudice, or pa-teion. Thia does 
undoubtedly furnish a very serious objection to the attribution 
of prerogative to the person or persons immediately concerned 
in any particular violation of rights. It is, further, a decisive 
objection to basing political authority on the alleged right of 
redress or the right of self-preservation. For, in truth, in so 
far as the community are deeply interested in the maintenance 
of a particular principle, and are unable to lift themselves 
above that particular interest to consider the case imperson- 
ally, to just that extent are they unfitted for, and, so, unwar- 
ranted in, playing the part of the judge. But all experience 
shows that men are able to act with reference to crimes which 
affect themselves only through the danger to the general social 
order in substantially impersonal fashion. Indeed, it ie 
usually difficult to secure anything like a due amount of interest 
in that which concerns al! only as each is injui-ed by the wrong 
to the whole. We must therefore affirm that man's fitness to 
act as the judge, though imperfect, is under the actnal condi- 
tions substantially adequate. But, finally, while it is thus 
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evident that man possesses natural fitness for the offices of 
legislator and judge, it is farther evident that he is made com- 
petent to the task of execotor through the possession of a 
physical organism which enables him to bring his will to bear 
on the will of his fellows.' 

We have thus found in hiiman society a demand of the 
most imperative sort for a person possessed of the preogative 
rule. We have found, also, that all candidates bat one must 
certainly fail to meet that demand. Finally, we have found 
that this sole candidate possesses in a high degree the cinalities 
which tit him for the indispensable and as yet unprovided- for 
function. Can we question longer the correctness of the pro- 
position that to this sole candidate, — the individual man, — 
belongs the prerogative of rale'? On utiiitarian principles 
the proof is surely adeqaiite. By the tronsceDdentaliat, assert- 
ing the infallibility and ascendency of reason, the propo- 
sition must certainly be accepted from its inherent ration- 
ality. Finally, this argument ought to satisfy that much larger 
class who start with the assumption that the order of things in 
which man finds himself is a rationally ordained order, that, 
consequently, its relations and adjustments are decisive proofs 
of the intentions of its Author, and that, as he is the embodi- 
ment of absolate reason and justice, the jastice and It^timacy 
of his dispositions is not to be questioued. By every such 
tbeist it surely must be admitted that, in the coDJanctioa of 
these three things; viz., society's evident and imperative need 
of a ruler, the absence of aay other possible candidate than 

1 ThLs arguiuBiit rniiu ujan's Htticst^ is tia-etiKtht-aeil. by the tavt tbat. 
Lowevpr IjilriuLtouH the coiidiic^t iit psrticulur stute^. uud of nlniust urdry 
state M BOi»c time. huinaD govLTDment bus niil been on the wbole a failure. 
The uoDilltlon n( luost men bus evlitetitl; been tnucb better with the rule 
they have bad, tbau It ctnicelvablr oould have been wlthnut any. 
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man taken individually^, and the high degree of Stnesa which 
he can bring to the office, we have a posteriori proof of the 
strongest sort that, in the intent ol the Author of the existing 
order, such authority was committed to the individaal man. 
Thus the possession of such fitness, and especially its exclusive 
poBsession, is his adequate warrant. His capacity to rule is his 
commisaion to rule. He needs no other. 



B. Second Clause o 



E Thesis Maiktaikei 



If, now, it be admitted that we have established the first 
clause in the thesis, the second is little more than a corollary. 
Every man can formally claim to judge and punish any and 
every infraction of natural law, but the carrying out of such 
claim would inevitably develop conflicts among so many would- 
be executors. Whose claim is best? Clearly ftisirfto possesses 
in the highest perfection those qualities upon which the original 
prerogative is based; viz., reason, understanding, and strength 
of body. All persons are thus arranged in a sort of hierarchy, 
like the officers of an army ; that is, any one is fully sovereign, 
until regularly superseded by one holding higher rank. 

C. Third Clause of the Thesis Maintained. 



In like manner, the superior fitness and, consequently, the 
superior prerogative of men acting in groups, as contrasted 
with the isolated individual, scarcely needs comment. Nota- 
bly, association leads to differentiation of functions, *thus 
setting apart for the varied tasks of government those who are 
by nature best fitted to serve in each particular capacity. 
Again, it is only by acting collectively that men can furnish 
ihe requisite physical force for the punishment of wrong-doers 
who are possessed of exceptional physical strength. 
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D. FoTinTH Cladhe or the Thesis Maintaiked. 
We have now but one more step to take. Just as the 
fitness of men acting in association ia greater and, therefore, 
their prerogative is higher than that of isolated individuals; so 
it is easy to show that the fitness of the community, aad, con- 
sequently, the prerogative of the community, — -that association 
which embodies the totality of social relations,— is greater 
than the fitness and the prerogative of any lesser aaaociation. 
This proposition ia too evident to require detailed defense. 
One need only reflect that the community is an association so 
extensive as to furnish an authority more nearly free from 
personal elements than any other association ; that the sense 
of reaponsibility to a real public opinion makes the most reck- 
less more thoughtful, lifts them out of their natural particular- 
ity, and enables them to realize in some degree the rationality 
which alone juBtifl.es their possession of authority; and, finally, 
tljat the community is an association which brings to the ser- 
vice of justice a physical force so overwhelming that the 
supremacy of justice is commonly assured without even a resort 
to that force. From these considerations the conclusion seems 
inevitable that, while the prerogative of men acting separately 
is high, and that of men acting in private association is higher, 
that of men acting through the community is highest of all. 



CHAPTER III. 



INDIRECT CONFIRMATION OF THE THEORY FROM 

ITS FITNESS TO EXPLAIN THE FACTS AND 

PROBLEMS OF POLITICAL HISTORY. 

In the preceding chapter, I have tried to defend the thesis 

by setting forth the more immediate proofs of its truth. I will 

conclude with another sort of evidence, indirect but not, in 

my judgment, less valuable. It is that the doctrine herQ taught 

is the only one which is capable of justifying certain common 

facts of political history and of solving certain politico- ethical 

problems which continually present themselves in the life of 

states. 

(1) First, consider the phenomenon of private justice, 
which has again and again appeared all along the course of 
history. In different parts of our own country it has mani- 
fested itself in the judicial processes of bands called regula- 
tors, or in even more spontaneous forms under the name of 
lynch law. In medieval times it prevailed far more extensively, 
— knight-errantry being its choicest fruit. Now, all admit that 
this sort of extemporaneous justice is decidedly inferior to the 
more guarded and impartial processes of an efficient and pure 
magistracy, of an executor acting in the name of the organized 
community, and, so, of course it is never justifiable where the 
latter mode of procedure is possible. But scarcely anyone will 
deny that under some conditions the resort to spontaneous 
judicial processes is necessary and justifiable. Yet, while this 
is commonly admitted with more or less frankness, it is not 
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common to offer any rational basis for the jostificntion nftirmoil. 
To say that " oectssity knows no law " is only to cut not. to 
unlie the knot. Xor is a rational jnstification oF s|xiutnu(«us 
private justice famished by any of the theories ahoT« revi(»wtil 
esoept that which attributes the ultimate prerogxti'f? to the 
strong as snch. For, certainly, it couM not Ite Rfiirmix) that 
snch administration of justice depends on a direct cottiiuiseion 
from God. So, also, no theory which attributos the ultiinitlo 
prerogative to a corporate entity snph as sooipty or the com- 
munity or tho state, and makes the particular preixigativc of 
the concrete executor absohitelj- dependent on uiithorixiition 
by that corporate entity, would esplaia this case of private Jnw- 
tice; for these self- constituted magistrates evidently have no 
such authorization. EKactly the same remark npjilipB to every 
theory which involves any process of delegation, 

But, whilt) most theories as to the ethical basis ot the state 
fail altogether to justify spontaneous judicial prooeaaeB, tho 
theory here advanced lits the case jwrfectly. It declares that 
the prerogative of restraining individual liberty in the interest 
of justice is absolutely nniversal. The measure of nitioTiality 
and physical force which belong to each man are the oredeu- 
tiala which empower him to make his utmost effort to secnrt* 
the triumph of justice. This prerogative he is in duty bound 
to use.in the way best fitted to accomplish the end. Usually, 
therefore, it is his duty to act with the community; since thin 
ia ordinarily the most efficient method. But, if tliie condition 
is not fulfilled, if for any cause the constituted meaiia for 
enforcing justice prove powerless and society ih almost in 
anarchy, it is now just as certainly his duty to disregard tho 
claims of existing authorities and to do his utmoftt to MKnirn 
the ends of the state by other means. If, under at) tb» oir- 
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entjjr, it ie hiE dniy eo 

BeqneuDW,— ^kmU eooader sKcMl;^ 

«ra; bat'dttt iealL Ouee eMninaed, be nnd n^ kaiL 

tiy Cw laefc of ocM»aMP: fof^ cOoralh; be Iik aB the 



lotoaet. He^aaldwa^«d*Bnft.i 



itf <3ofidT aiologoas to pcivate i 
Hie case of tiw Aero, dw do^Mtie d 

wjtbao bnJIdier. 7l« iaaportiatw of (bi» '■■'*^™' bas baas n 
ogDJxed alike br fKwIsaiid 1 

osofty/re: boL anleMoiieaaaHtattattbebefDiE£Tinaif-a 
to bis munoD like OfideoB or Debcrafa, or n 
the docb*iDe tbitt ip jght n»yV« fmW. iKmbiii pnlitioa] i 
pby eao esy do more tor him tbao tbat God makes Ute v 
-of man to praise him, AH tfaeotiee whid derive tlw> «il 
of the state from some collective prerogatire must aSr 
while the aeftomptioD of aothoritr br the founders at s 
16 oDjoettfishle at the b^ioning. it becyHoej rstkmalh-, etbieailf < 
legitimate in time, — that Euch meo have a right to mle, bok 
not a right to beffin to mle,— that the processes throogfa irtuduB 
iiLoDe tbev cau ac^nire legitimate aathorjtv are afie? all iUegiU J 
imate, ThietleH bring forth fige. We scarcelv need add U 
the theory here propounded has no snch difficnlty. 
despotic system- builder, as a man possei^sed of reason, t 
Beatimerit«, nnderstaadiog, and physical force, has, like o 
men, the prerogative of osing all his powers over m«i i 
general to advance the cause of jostice. Bnt, as his capacitii 
are equal to the task of building systems, if is not only li 
right, it is as well bis duty, to use those capacities to i 
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pliah aaeh results. His superior fitness thus creates hia pre- 
rogative, — constituteg his commission. He needs no other. 

(3) A third fact or problem of highest significaace in 
political history is the recolution. Now, it is hardly necessary 
to remark that most current political theories, which exalt ao 
highly the prerogatives of the community and disparage so 
greatly the rights of the individual, which look on all political 
prerogatives as necessarily derived from the state, or the com- 
munity, or society, or some other abstract entity,- — ^such theories 
make sad work with the problem of the revolution. It is, 
indeed, evident from the natiu-e of the case that this must l>e 
so, that only some form of individualism can furnish the solu- 
tion. For, consider what ia involved in the phenomenon of a 
revolution. Here stands a political order with its eoDcrete 
organs in the official class recognized by all as something 
public, impersonal, the incarnation of rational justice. Sud- 
denly it is attacked by individual men acting, in form at least, 
only as private persons, with no warrant from any recognized 
authority. These new forces, apparently private, personal, 
individual, capricious, succeed in overthrowing the old order. 
They now set up a new public order, which they claim 
possesses the same impersonal, rational character as the old 
order which they have cast aside. Not only do they claim 
that it should be thus considered, as a matter of fact, it is. all 
io good time, so considered. That is, by some mysteriooa 
process the leopard has changed his spots; the Ethiopian his 
skin; out of the evil tree has come forth good fruit. 

Here surely is a problem worth studying. How has it 
been solved? The contract theory, if it were on other grounds 
tenable, would meet this difficulty perfectly. By the consent 
of the men wbo make it, the state exists; when their consent 
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is withdrawn, it falls. Brought into being by powers which 
are essentially private and personal, it can never be anything 
more. As a real state it never exists, for it can never rise 
higher than its source. Thus, while the contract theory would 
have no difficulty justifying an attempt to overthrow a govern- 
ment, this would be due to the fact that it cMJuld never create 
any government to be overthrown. Again, the various theories 
which start with some purely private right such as that of 
redress or of self-preservation, if otherwise tenable, might 
easily explain the tact of revolution; for, according to these 
theories, the individual makes the state out of his own per- 
sonal right, and so, of course, can. unmake it. But with these 
doctrines we do not have to reckon, both because, starting with 
a purely private right, they never can attain to a true public 
authority, and becaose neither of them have any standing in 
political philosophy. 

But, while certain generally rejected theories with refer- 
ence to the basal political prerogative might be able to justify 
the revolution, there is no chance for the representative doc- 
trines of current political philosophy. These doctrines, striv- 
ing as they do to purge out all traces of indiridualism, insist 
on starting with a prerogative belonging to some mysterious 
non- individualistic entity, like society, or the people, or the 
state. This method of procedure has, of course, the great 
advantage of exalting the state in serene majesty above the 
caprice of the individual. It is the method of procedure 
natural to timid people who are too enlightened for the theo- 
logieopolitical mysticism of deMaistre or vonHaller, andyet ' 
are appalled at the anarchic movings of the revolutionary 
spirit. But the very fact about these theories which makes , 
them attractive to timid orthodoxy is just that which shows " 



bft^i 



Chap. III.] isdirect coNFmsiiTius ur thk uikouv. HU 

their unfitaess to bdIvb the problem ol the revuluUuii. l'\)i' it 
is plain that, logically interpreted, they lenve ubHoliiloty no 
room for the revolutioa. It matters uot whiit jirnutioit! doii 
cessions any particular writer makes. If ho reiUly hetinveH 
that the political prerogative belornjrH in no hiuiho ia imlivichiul 
men. but is always derived from some entity above uuil iiidii. 
pendent of individual men, then he munt lof^ieuUy ODiicliidp 
that no individual man can, under any conditioai whatever, Ik> 
justified in asRailing that prerogative. Nor In thu canu iiitiilo 
any better by the simple declaration that " necoHHity knoWH uo 
law." From the stand point of philosophy thin worn-out 
formula is simply a confession of failure. Hnch a taking- 
refuge in the asylum of the brokon-down thjiiknr may InVTUHNu 
our respect for a man'^ common Henae; but it in dooiMive 
against his claims to have discovered a Helf-raju<tiht4int thiwry 
as to the genesis of the state. For, plainly, the cranial t«wt of 
such a theory is just this cai^e of the revolntiou. The revolu- 
tion is just the period when the primordial jwlitfcal pr'trogft- 
tive is evidently in demand. In ordinary times, all action 
seem.'^ to be within the state, from the state, by the ittabv But, 
in euch epochs as we are now cou»iilering, eJ^rakyal, 'jira- 
conatitut tonal, exira-ntale forces miut come in. The old ord«r 
has been fonnd wanting. It most be broiceo down. Hen U 
an occasion demanding the eEerciee of the uUimaie jnremyatiim. 
Fnither, the work can be done ocly by iadiTidaiil«', for (bn 
very thing to be assailed is the recognized orgaa at ttocMy, or 
the eommmiily, or the gmumd wSL Bot, nuoct, ■ooordiu^ to 
ooDeetirist theories, the ultimate prerogKUra exiata oulj' ta 
BOaety, or the eonunonilT, or the Ktate, racii Moptricstl)' naetw 
MtT Trlf"ti at isdividaab >■ ctlueilly wWhflflt jnitHlf tion tu 
«. vord, if thm Btofo of the eootraet dwofj » loo wwk, tli«t <jf 
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tbcPTOU^ -going collectivism is as macb too strong. Once set 
np, it can never jostifiably be assailed. 

Bat, while one set of theories builds too strong and the 
(Aher too weak, the theory here offered avoids both these diffi- 
culties. It begins, indeed, like the first set of theories, with a 
prerogative of the individnal, but with one which is already a 
general, nniversal prerogative belonging to man, not person- 
ally, privately, individually considered, but to man as a real, 
though imperfect, incarnation of the Tmiversal reason. Such a 
prerogative needs no transformation to become the political 
prerogative ; it is the political prerogative already. This 
theory, therefore, has no difficulty in bringing into existence a 
perfect, complete, fnlly- equipped state. On the other hand, 
this doctrine escapes the opposite difficulty of building a state 
which, when once in existence, is too strong to be pulled down. 
It affirms that to each belongs the right, nay more, the doty, to 
exert all his powers to secure the establishment and mainten- 
ance of that political order which, under all the circumstances 
of any particular case is, the best possible. If, therefore, the 
oxifiting order needs amendment, it is his right, it is bis duty 
to do what he can toward bringing about that amendment. If 
he judge that the only possible amendment is through the 
awful path of a general overturn, and if he believes that such 
an overturn is at this time possible, he must do his utmost to 
bring about such an event. He needs no commission from 
society or the community, from any man or set of men, for, as 
a rational being, a true concrete universal, he has ample com- 
mission in himself. The attitude of other men, or of society, 
or of the state concerns him only so far as it determines, 
whether, in view of that attitude, a proposed course of action 
on his part will, or will not, tend to serve the interests of jus- 
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tiee. If, by resisting the state, he will only increase the siim 
of wrong, lie is bound to obey it. But, when he believes that 
his resistance will help to secure the triumph of right, he 
should treat the state like any other obstacle in the way of that 
glorious consummation. Our theory, therefore, jnstihes at 
once the honest rebel and the honest government which 
destroys him.' Yet this does not open wide the door to revo- 
lution. It merely insists on setting up only rational barriers 
again'it revolution. Man is endowed with understanding. It 
is a part of his duty to count the cost, to weigh well the 
chances of failure, to consider carefully the ratio between the 
probable good and the probable evil consequent on the proposed 
course of action, to realize that under the conditions of modern 
life, especially where the masses, of men have some voice in 
government, it is almost certain that peaceful agitation will 
more surely and promptly secure the reign of justice. A peo- 
ple who are thus trained to use their common sense, to act with 
conscious reference to their rights, to their responsibilities, and 
to the probable consequences of their conduct, will in the long 
run be more likely to develop a law-abiding spirit, a capacity 
for self-government, a fitness to constitute the bulwarks of a 
really worthy political order, than a people who are kept in 
restraint by a sort of political priest-craft which sets up as the 
object of their worship, "Society" or the "Nation" or the 
" State." 

(4) In the fourth place, I consider it to be one of the 
facts most strongly confirmatory of the truth of this theory 
that it is able to rationalize the prominent part which force has 

* This explains the entirely differeat sentiments which people of 
ever; age entertain toward political criminals, on the one band, and 
a offenders, on the other. 
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ever played in the hiBtory of manlujid. In inteFDational dis- 
pntes, this has always been and most ever be the final arbiter. 
In the internal politics of states, it has ever been a court of 
final appeal for the discontented and the oppressed. Either 
in the form of revolntion or conquest, it has presided '■ at the 
birth of govemmentB. at the birth of societies." Is this all 
anomalous? Is the major part of the record of the past with- 
out rational justification? Our theory returns an emphatic 
negative. Pitness comprises the decisive mark of ethically 
legitimate anthority. Bat, the possession of adequate force is 
one most essential sort of fitness. Consequently, the possession 
of adequate force is one decisive mark of legitimate anthority. 
When, therefore, the advocates of conflicting claims, unable 
otherwise to adjust their differences, appeal to force as the' 
final arbiter, they are really deciding, in the only possible way' 
perhaps, thevery important question — which of the two opinions 
possesses this mark of a valid title, viz., superior sti'eiiyth! 
Nor does any serious practical difficulty arise from the fact 
that force might be in alliance with caprice pure and simple. 
As a matter of fact, snch an alliance never does, never can 
continue for any length of time. Political force is necessarily 
collective, i. e., it can result only from a concurrence of inde- 
pendent wills. Bat, as long as man is a rational being, such 
concurrence can never be permanent under the leadership of a 
will wholly devoid of rationality. Doubtless the worse of two 
causes at times secures temporary ascendency, but experience 
and reason alike teach ns that the cause which is on the whole 
worthiest, does and must in the long run triumph. 

(a) Fifthly and finally, it is to be remarked in confirma- 
tion of our theory that it justifies the great dir&'sifif in form 
which has prevailed and does prevail among the govra-nments j 



Chap. TTT ] indikect confirmation of the theory, 105 

of the world- Monarchy, democracy, aristocracy, feudal pat- 
ronage, all haye dominated at different times, and in different 
places at the same time. Not only so, but also their rule has 
been beneficent; and it seems the extremest fanaticism to deny 
that in their time and place they have all possessed true legiti- 
macy. It is needless to say, however, that several theories as 
to the basis of political authority are involved in just that soit 
of fanaticism. But this is not true of the doctrine here main- 
tained. The ultimate basis of political prerogative being the 
possession of rational personality, all rational persons are legit- 
imate candidates for sovereign power, and the true sovereign is 
the fittest of these candidates. Thus, therefore, it will be, at 
one time and unde one set of circumstances, the one who should 
rule; at another time and under another set of circumstances, 
the few who should rule; and so on to the end of the list. 



LITEEATUEE OF THIS THESIS.^ 



ETHICS. 



Abistotle.— Nicomachiau Ethics. 
Bain, Alexander.— Moral Science. 
Bentham.— Principles of Morals and Legislation. 
Blackie, J. S.— Four Phases of Morals. 
Calderwood, H.— Handbook of Moral Philosophy, 
Courtney, W. L.— Constructive Ethics. 
DoRNER, I. A.— Christian Ethics. 
Green, T. H.— Prolegomena to Ethics. 
Hopkins, Mark.— Lectures on Moral Philosophy. 

—Law of Love and Love as Law. 
Martineau, James.— Types of Ethical Theory. 
Mill, J. S.— Utilitarianism. 
Porter, Noah— Elements of Moral Science. 

—Ethics of Kant. 
SiDGWiCK, H.— History of Ethics. 

—Methods of Ethics. 

PHILOSOPHY OF THE STATE AND OF LAW. 

Adams, H. C— Relation of the State to Industrial Action. 
Amos, Sheldon.— Science of Law. 

—Science of Politics. 
Aristotle.— Politics. 
Austin, J.— Lectures on Jurisprudence. 
Bluntschli, J. K.— The Theory of the State. 

— Politik. 

— (xcschichte der Neueren Staatswissenschaft. 

— Staatswoerterbuch. 
Burgess, J. W.— Political Science and Constitutional Law. 

^ Required by the University. 



108 LITERATURE OF THIS THESIS. 

BuBLAMAQUi, J. J.— Principles of Natural and Political Law. 
CiCERO.—De Republica. 

— De Legibus. 
Crane, W. W.— Politics. 
Dewey, J.— Ethics of Democracy. 
FiLMER, Sir R.— Patriarcha. 
Frank.— Die Wolffische Strafrechtsphilosophie. 
Green, T. H.— Philosophical AYorks, Vol. II. 
Godwin, W.— Political Justice. 

Hegel.— Philosophy of the State and of History. Morris. 
HoBBES. —Leviathan. 
Holland, T. E.— Jurisprudence. 

Humboldt, K. ^y. von.— The Sphere and Duties of Government. 
Hurlbut, E. p.— Essays on Natural Rights. 
Jellinek. — Staatenverbindungen. 
Jevons, AV. S.— The State in Relation to Labor. 
Kant. — Philosophy of Law. 
Lalor.— Cyclopedia of Political Science. 
Lasson, a. — Rechtsphilosophie. 
Levi, L. — International Law. 

Lewis, G. C— Remarks on the Use and Abuse of Political Terms. 
LiEBER, F.— Civil Liberty and Self-Government. 

—Political Science. 

— Political Ethics. 
Lightwood.— The Nature of Positive Law. 
Locke. — Two Treatises on Government. 
Maine, Sir H. — Ancient Law. 
Mill, J. S.— Liberty. 
More, T.— Utopia. 
MoREY.— Outlines of Roman Law. 
Moses,— (See Crane). 
Mulford, E.— The Nation. 
Paine, T.— Political Works. 

Phillimore, R. J.— Principles and Maxims of Jurisprudence. 
Plato.— Republic. 
Pollock, F.— History of Political Science. 



LITERATURE OF THIS THESIS. 100 

PuFFENDORF.— The Liiw of Xatiire and of Nations. 

Rousseau, J. J.— Contrat Social. 

PuLSZKY. — Theory of Law and Civil Society. 

Spencer, H.— Man vs. the State. 

Stahl, F. J.— Philosophie des llechts. 

Sumner, W. J.— What Social Classes Owe Each Other. 

Trendelenburg.— Naturrecht. 

WiiEATON.— Elements of International Law. 

Wilson, Woodrow.— The State. 

WooLSEY, T. W.— Political Science. 

—International Law. 

UNCLASSIFIED. 

Carlyle, T.— French Revolution. 

Davies, J. L.— Social Questions. 

DwiGiiT, T.— Article on Harrington in Political Science Qu., 1887. 

(rUizoT.— General History of Civilization. 

— History of Representative Government. 
Hooker.— Ecclesiastical Polity. 
Hume.— Philosophical Works, Vol. IL 
Huxley. — Article on Natural Rights in the Nineteenth Century,. 

Feb., 1890. 
Leslie, T. E. C— Essays in Political and Moral Science. 
Madison. J.— Federalist, No. XIV. 
MoRLEY, J.— Rousseau. 

—Miscellanies. 
New York Nation.— March 1, 1881. 
Ritchie, D. G.— Article on Sovereignty in The Annals of The Am. 

Acad., Jan., 1891. 
RoLLESTON.— E pictetus. 
RoscKER.- Political Economy. 
ScEiAVEGLER.- History of Philosophy. 
Seth.— Kant to Hegel. 
Zeller.— Pre-Socratic Philosophy. 



